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ronM NLR9-t0t 

UNITED STATES OF AMtKlCA 

NATIONAL LABOR RELATIONS BOARD 

Fnne Apptnvpd 

Hurttu Ne. a 4 .l 100 i.i 3 



CHARGE AGAINST EMPLOYER 




00 NOT WRITE IN THIS SPACE 


C«Ae No. 


Oote Filed 

o«e*b«v u. itn 


1. EMPLOYER AGAINST HIIOM CHARGE IS RRUCGIIT 


tSSTRVCTlOSS: File an original and 4 eopiee of this charge with NLRB 
regional director foe the in which the alleged unfair labor prociice 

occurred or it occurring 


a. Name of Fmplover 

United Aircraft Corp. - Pratt & Whitney Division 



e. Address of Lstsblishmeot (Street sad oomber, city, State, 
sod ZIP code) 


d. Employer Representative to Contact 


e. Pbooe No. 


400 Main Street, East Hartford, Conn, 0610 


f. Type of EstabUahmeat (Factory, mine, wholesaler, etc.) g. Ideotify Priocipal Product or Service 

Factory Aircraft Engines and Products 


b. The above*oomed employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a) 
sobsections (1) and ) _ of the National Labor Relation 


sobsections (1) and (^ ) of the National Labor Relations Act, 

(List substctioaa) ■ ■ - 

and these unfair labor practices are unfair labor practices affecting commerce within the meaning of the Act. 


2. Basis of the Charge (Be specific as to facts, names, addresses, plants invoUed, dates, places, etc.) 

Respondent unlawfully refuses to bargain by (1) its failure and refusal to fur¬ 
nish the Union information in respondent's possession which is relevant and in¬ 
dispensable to effective and intelligent presentation of grievances: (2) its refusal 
on June 7, 1972, by East Hartford Foreman Otto Heller, to summon a steward 
pursuant to the request of employee James RiOTcr; and (3) its attempts, on 
June 15 and June 16, 1972, by East Hartford Foreman Edward Pitney to bypass the 
Union and individually discuss and settle the grievance of employee Ken Roberge. 
On or about August 13, 1972, during the first step of a grievance filed by 
employee Bruce Ladd, Foreman J. Fogg unlawfully refused Steward Leopold 
Polliardi's requests for information, and on or about August 29, 1972, at the 
second step of the Ladd grievance. Plant Manager John Phelps unlawfully refused 
Union requests for information. On or about June 15 and June 16, 1972, during 
the first step of a grievance filed by employee Ken Roberge, East Hartford Fore¬ 
man Edward Pitney unlawfully refused Steward Paul Kelly's requests for 
information, and on or about July 3, 1972, during the second step of the Roberge 
grie\ 'nee. Plant Manager John Phelps unlawfully refused Union requests for 
information. 


By the .hove and olh.r acta, the above-named employer has interfered with, restrained, and coerced employees in the esercise ol 

the rights guaranteed in 5»ection 7 of the Act. _— 

T Full Name o( Party Filing Charge (If labor organisation, give lull name, includinp local name and number) 

Lodge 1746, International Association of Machinists and Aerospace Workers, 
AFL-CIO ______ 

4a. Address (Street and number, city. State, and ZIP code) 

East Hartford, Connecticut 06118 203 568-3000 

S. Full Name ol National or International Labor Otganiiation of Which It la an Affiliate or Constituent Unit (To be ftlleci tn 
when charge is filed by a labor orgaoixatioa) 

International Association of Machinists and Aerospace Workers. AELzClQ- 

6. DECLARATION _ 


I declare that I have read the a^ve charge aod that the atalcmeata therein are true to the beat of my knowledge and belie! 


(Signatureof representative or peraon filing charge) 



WILLFULLY FALSF. STATEMENTS ON THIS CHARGE CAN BE PUNBIIED BY FINE AND IMPRISONMENT (U.S. CODE. TITLI 1», 

SECTION loot) _I 


aeo tox**)* 
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B»4««« B«r«ta ff«. di^OOl.tl 


UNITED STATES OF AMtNICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 


ISSTRLCTIONS: Filt an original and 4 tepitt of tkit ckarga wiii NLRB — ___2i!£IJ!RlILi!LIil!L5£*£f_ 

rrgionol dirrcior for thr rag,on in wAiek tia allagad nnfmir iahor praeiiea l«CA«7tM 

ocenrrtd a ,a oteurring Dale FiUd ~—'— 




^ r , -MPLOVEN AQAIWST WHOM CHANGE « MniOTlfT 

' Eop'orer Atnnfc Cw»M«tiMe fmtt 4 


JUM U. 1973 


•e Phoae N 


c. Addre«« oi EsttblishmeBt (Strvdt Md laabBrt city, 

I nni ZIP cede) 40O MU SClWt - 

;_ 1 —t MrtUH, 0—MRlwit MU _ 

I. Type o( F,.i,bli.b»e.l (F.ciory, .i.e, wbolewler. etc.) *. Ide.iily Princip.l P«d.cl or Ser»ice "- 

—_ tactmxy ___ p w i at f aUatwU MrU — 

“■ •‘X’"-"*" «-»plor« be. e,*H-l i. «d U i. „,.i, l.b«r pr.c.ice. wltbl. lb. «e..in. cl ..ctio. 8(.). 

•obaectioBB (1) Bad f^l # . . 

rn*! taUMilMB)---- ** *"* Naiiooal Labor Relalioaa Act. 

.Id ibe.e .of.,, leb,, pr.ciieee ere ..t.i, l.bcr pyectlce. .flecliag cm-erce wiihi. ibe me«i.g el the Act. 

2 . Be... of Ibe Charge (Be .pecillc .. lo l.cM. ..me., eddceeae.. pU.i. i.eol.ed, d.le., place*, etc.)-- 

1. SUM m ar Mmc Mi j UUi mM mi Mm, 1971, aU asMirUall* m 

7, 1971, at aaapMiaat’a laa&lcaa SuaSaiM WUSaat Uaka alaac. 
faa naia at*a M^irvUUa SUarUUauS aaaUat Balaa auaaai AUart J, 

Mjijamaa u aaftal tkmm, SUaaUt M^^ 

af MUsarUa'a MaapUaM a< Ua pMitUa af MUa aMaacS. aaS 
partUipatUa U paauaUi aaaaatui aatUitp. 

2. ta April 1, 1971, at laapaaSaat'a react 4 MtCaap MvUUa, 

MUSUtaM Plaac, laapaaiaat'a aaparrUUa UaalaS falu ataaMCiaaa 
apaUat tha B aUa aaS aalaaCallp actaaptaS ta aaiaMlaa mid saUa 
U cha apaa af tba 4 —aait aapUfaM. 


J. Fall Naai, .f Party Filial Ckar|* (If labor ci|*aitatioa.' giro (all *a>*. iacladiai local aaaie aad aaBbarl- 

UApa 700 lAMM 

USaa 7 ** **T"_ 

«*. Addrea* (Straei aad aaaibar, clip. Slat*, aad ZIP coda) --[ dl- Talaphoa T~N^- 

USpa 700 - MLMUtaaa, Oaaa. 09497 


:r,**',?*t;!:rby"* •' “ *• - -»^.**- 11 ,**, uin (rrjTit 


--- a. DECtABATlOW 

I declare ibat I ha** read ik* ako*e ckarf* aad that ike ataleaMau tkarala ar* Ira* to Ik* baai ol at* kaoolodge aad ballel. 


(Si|B*iar* ol rapraaoouti** or porooa niia| ekar|r) 

SIS^UU Stawt, BjB. 


(Tula, n aay) 


kkfinTT'ft' 


*T*T«nciiTi oh tub ciaice cah be pvhbheo bt i 


£ AND WNBONHCNT (U.S. CODE. TITLE U, 


•ro TM4?I 





VJ' ^ UNITED STATES OF /JC'.raCA 

BEFO&E TEE *>^TIOUAT, Lf.BOR FJ^iATIOWS BOARD 
FIRST REGION 

•k i$ it * ii ic it it ir ir -ft -k ii it it it it k -k it it •t it 

In the Matter of 

it 

inilTSD AIRCRAFT CORPORATION 

(PRATT & WHITNEY DIVISION. * 

a\mLTON STANDARD DIVISION) 

* 

and * CA^E HO. l-C;\-7890 

* 

l ODGT 700 and 743, INTERNATIOt^AL ASSOCUTION 
C? Fi-tCHINISTS AND AEROSPACE WORKERS, AFL-CIO * 


UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION) 

* 

and * CASE NO. l-CA-8626 

■k 

LODGE 1746, INTERNiLttonal ASSOCIATION 
OF MACHIKISCC AND AEROSPACE WORKErU, AFL-CIO 

* ****** *****************A 

ORDER CjNSOLIDATIRG CASES, 7LEHDED 
■ COltPIAINT .AND FURTHER NOTICE 0? HEARING 

It having been charjed In Case No, l-CA-7890 by Lodge 700, 

Intevnaclonal Association of Machinists and Aerospace Workers, AFL-CIO (herein 

lodge 700), P. 0. Box 1082, Middletov.i, Connecticut 06459 and by Lodge 743, 

International Association of Machinists and Aerospace Workers, AFL-CIO (herein 

lodge 743), P. 0. Box 25^ , Windsor Locks, Coanecticut 06096 and in 

Case Ho. l-CA-8626 by Lodge 1746, International Association of Machinists and 

Aerospace Workers, AFL-CIO (herein Lodge 1746), 357 Main Street, East Hartfo'd, 

Connecticut 06196, that United Aircraft Corporation (Pratt 6 Whitney Division; 

Ilanilton Standard Division) and United Aircraft Corporation (Pratt 6 Whitney 

Division) in Case Nos. l-CA-7390 and l-CA-8626, respectively, 400 Main Street, 

East Hartford, Connecticut 0C118 (htrcl- .;cci.ti-x-s. referred to as Respondent), 

have engaged in and are engaging in unfair labor practices affecting comerce 

as set forth and dafliied in the National Labor Relations .\ct, .'•a amended, 29 

U.S.C. Sec. 151, e^ sen, (herein called the Act), the General Counsel of the 

National Labor Relations Board (herein celled the Board), by the undersigned 
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lUgloMl Dlrectt for the Flrtt Region having du' :onsldered the mcttrr 
and deeming It neceaaary In order to effectuate the purposes of the Act, and to 
avoid unnecessary costs or delcy, 

HEREBY ORDERS, pursuant to Section 102.33 of the Board's Rules and Regula¬ 
tions, Series 8, as amended, tiiat these cases be, and they are hereby, consollilatcd. 

Said cases having been consolidated for hearing, and Complaint having Issued 
in Case No, l-CA-8626 on May 31, 1973, the General Counsel of the Board, on 
behalf of the Board, by the undersigned Acting Regional Director, hereby issues 
this Amended Complaint and Further Notice of hearing pursuant to Section 10(b) 
of the Act and Sections 102.15 and 1C2.17 of the Board's Rules and Regulations, 
Series 8, as amended. 

1. a. The Charge in Case No. l-CA-7890 was filed by Lodge 700 and Lodge 
7A3 on September 30, 1971 and a copy served upon Respondent on September 30, 1971. 

b. An Amended Charge In Case No. l-CA-7890 was filed by Lodge 700 and 
Lodge 743 on June 18, 1973 and a copy thereof served upon Respondent on June 1C, 
1973. 

c. The Charge in Case No. l-CA-8626 was filed by Lodge 1746 on October 
16, 1972 and a copy thereof served upon Respondent on October 16, 1972. 

2. Respondent, a Delaware corporation with its principal office at East 
Hartford, Connecticut, is engaged In the manufacture and distribution of aircraft 
engines, helicopters, aircraft accessories and parts, electronic devices end 
components thereof. Respondent operates several plants in the State cf 
Connecticut, including plants located at East Hartford, Manchester, Middletown 
and Southington (Pratt 6 Whitney Division), and at Windsor Locks and Broad Brook 
(Hamilton Standard Division). In addition. Respondent operates plants in the 
States of Florida, New York, California and the Commonwealth of Pennsylvania. In 
connection with Its operations in the State of Connecticut, Respondent annually 
purchases and receives from outside the State of Connecticut goods and materials 
valued in excess of $1,000,000, and also ships from its plants in the Sata of 
Connecticut to points and places outside the State of Connecticut goods and 
mcterials valued at In excess of $1,000,000. 

3. The aforesaid Respondent Is and has been engaged in commerce within the 
meaning cf the Act. 

4. Lodges 1746, 700 and 743 are each a labor organlcatlon wtlhin the 
meaning of Section 2(5) of the Act. 

5. At all times material herein, the following named person occupied 
positions set opposite their respective names, and have been and are now agents 



J.A. 7 


of •’he Respondent, acting on Its behalf, 


and are supervisors within the neanlnB 


pf C.-ctlrn 2(U) of the Act. 

Eiward Pitney 
John H. Phelps 
Otto Heller 
Robert Downing 

Richard Owens 
Feter Valenti 
Peter Laskarln 


Foreman Department 3A 
Assldant to Manufacturing Manager 
Foreman Department 27 
General Foreman Ground Support 
Equipment Department 
Foreman Department 183 
Foreman Department 4011 
General Foreman Departments 4010 and 
4011 


6. All production and matatenance employees of the United Aircraft 
Corporation, Pratt & Whitney Division, East Hartford, Connecticut, at the 
East Hartford plant (Including the DE Lab and the Willgocs Lab), including 
Inspectors, crib attendants, roaterial handlert, factory clerks and working 
leaders, but excluding tlnekeepera. engineering and technical employees, 
laboratory technicians, foremen's clerks, salaried office and clerical 
employees, medical department employees, first-aid employees, plant protection 
employees, executives, plant superintendents, division superintendents, general 
foremen, foremen, assistant foremen, group supervisors, watch engineers, and 
all other supervisors as defined in the National Labor Relations Act, as amended, 
constitute a unit appropriate for the purposes of collective bargaining within 

the meaning of Section 9(b) of the Act. 

7. At all times material Lodge 1746, the Union, has been the representative 

for the purposes of collective bargaining of a majority of the employees in 
the said unlt,and, by virtue of Section 9(a) of the Act, has been and is now 
the exclusive representative of all the employees in the said unit for the 
purposes of collective bargaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employment. 

8. Commencing on or about June 7, 1972 and at all times thereafter. 
Respondent United Aircraft did refuse, and continues to refuse, to bargain 
collectively with, and accord full statutory recognition to. Lodge 1746, as 
the exclusive collective bargaining representative of the employees In the unit 

described above in Paragraph 6 in that. 

a. On or about June 7, 1972, Respondent by Foreman Otto Heller, 
Department 27, at Its Erst Hartford plant, after several requests refused to 
provide employee James Rlsner wlfli the services and presence of a Shop Steward 
in connection with his grievance. 
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b. On or about Juna 15, 16, July 3 and 20, 1972, and at all tixaas 
thereafter. Respondent has refused to furnish to Lod^e 1746 the standerds 
i->aed by foremen for merit ratings, as well as other Information, records, 
reports and notebooks made and maintained by Respondent idilch were relevant 
and necessary to the Intelligent analysis and presentation of grievances by 
Lodge 1746 and to the proper functioning and normal operation of the existing 
contract grievance procedure, thereby preventing, frustrating and limiting 
Lodge 1746's ability and capacity to effectively utilise said contract 
grievance procedure. 

9. Since on or about July 1, 1971 and continuing to date. Respondent has 
interfered with, restrained and coerced, and Is Interfering with, restraining 
and coercing its enpioyies in the exercise of their rights as guaranteed In 
Section 7 of the Act, by the following acts and conduct: 

Under pretext of enforcing plant rules concerning employee conduct on 
company time and property. Re ondent United Aircraft has followed and applied 
and Is continuing to follow and apply at Its various plants a continuing, 
deliberate and historical pa"ern of unlawful discrimination and harassment of 
Charging Parties' stewards, connltteemen, officers, agents and representatives 
in order to discourage. Inhibit, disrupt and limit said representatives, 
officers and agents from freely and effectively engaging In protected activity 
and otherwise degrade and dlsp'^rage said agents, representatives and officials 
and the Charging Unions themselves in the eyes of the employees of Respondent 
United Aircraft, to wit: 

a. Since on or about July 1, 1971 and continuing thereafter. Respondent, 
by General Foreman Robert Downing and Foreman Richard Owens, In or about 
Department 183, Hanliton Standard Division, Windsor Locks Plant, harassed 
union and shop stewards of Lodge 743 by subjecting them to excessively close 
surveillance and supervision and unreasonably and dlscrlmlnatorlly applied 
against them because of their union status and activity plant work rules 
relative to employee communications and conduct on company time and preperf.y, 

b. Since on or about July 1, 1971, Respondent, by Foretsan Richard Ov«r.s, 
In or about Department 183, Hamilton Standard Division, Windsor Locks Plant, 
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harass^ed Union and shop sCevards of Lodge 7AS because of their union stacus 
and activity by subjecting theia to onerous Jobs and undesirable working 
conditions. 

c. On or about April 14, 1971, Respondent Pratt A Whitney, by its 
General Foreman Peter Laskarin and Foreman Peter Valenti, at its Middletown 
Flar.t, lied to employees concerning the efforts and activities of Lodge 700 
regarding the retirement of an employee for the purpose of undermining and 
degrading employees' support of Ledge 700. 

1C. Respondent Hamilton Standard did cn or about July 1, 1971, subject 
Albert Welngarten to onerous Jobs and undesirable working conditions at its 
said Hamilton Standard, Windsor Locks Plant. 

named 

11. Respondent H.-.nilron Standard did subject Albert VJeingarter./above in 
Paragraph 10 to onercus Jobs and underir.'jle working conditions for the renon 
ihet ho Joined or asr iaied the Union or engsgeC in other concerted activities, 
including service as a Union st.ward, for the purpose of collective bargaining, 
or other mutual aid or protection. 

12. By the acts described above in Paragraph 10, carried out for the 
reason set forth Jn Paragraph II above. Respondent did discriminate and is 
ciecriminating in regard to the hire or tenure or terms or conditions of 
eirployment of the employee caced above in Paragraph 10, thereby discouraging 
membership in the Union, and Respondent thereby did engage in and is engaging 
in unfair labor practlcas within the meaning of Section S(a)(3) of the Act. 

13. By the acts described above in Parcgraph 8, Respondent did engage in 
and is engaging in unfair labor practices V7lthin the mecning of Section 8(a) (S) 
of the Act. 

14. Ey tho acts described above in Paragraphs 3, 9, 10 and 11 and by each 
of said acts. Respondent did interfere with, restrain and coerce and is 
interfering I'lLh, restraining and coercing its employees in the exercise of 
the rights guaranteed in Section 7 of the A.ct and thereby did engage in and 

is engaging in unfair labor practices within the msening of Section 8(a)(1) 


of the Act 
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15. The activities of Respondent, described above in Paragraphs 8, 9, 10 
and 11, occurring in connection with the operations of Respondent, described 
above in Paragraphs 2 and 3, have a close, intimate and substantial relation to 
trade, traffic and comuerce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and Che free flow of comnerce. 

16. The acts of Respondent, described above, constitute unfair labor 
practices affecting commerce within Che meaning of Section 8(a)(1), (3) and (5) 
and Section 2(6) and (7) of the Act. 

PLEASE TAKE NOTICE Chat on Che 30th day of October, 1973 at 10:00 o'clock 
in Che forenoon. Eastern Standard Tine, at Room 134, U.S. Courthouse, 

Federal Building, 450 Main Street, Hartford, Connecticut a hearing will be 
conducted before a duly designated Administrative Law Judge of the National 
Labor Relations Board on the allegations set forth in Che above ConplainC, at 
which Cine and place you will have Che right to appear in person, or otherwise, 
and give testimony. Form NLRB-4668, Statement of Standard ProCjdures in Formal 
Hearings Held Cefere the National Labor Relations Board in Unfair Labor Practice 
Cases, is attached. 

You are further notified that, pursuant Co Sections 102.20 and 102.21 of 
the Board's Rules and Regulations, the Respondent shall file with the undersigned 
Acting Ragional Director, acting in this natter es agent of the National Labor 
Relations Board, an original and four (4) copies (f »n Answer to said Complaint 
within ten (10) days from Che service thereof and that unless it does so, all of 
the allegations in Che Complaint shall be deemed to be admitted to be true and 
may be so found by the Board. Immediately upon the filing of its Answer, 
Respondent shall serve a copy thereof on each of Che other parties. 

I'.’HEREFORE, the General Counsel of the National Labor Relations Board, on 
behalf of the Board, by the Acting Regional Director for the First Region, on 
this 11th day of July, 1973, issues this Order Consolidating Caacs, Amend, d 
Complaint and Further Notice of Hearing against United Aircraft Corporation 
(Pratt 6 Whitney and Hamilton Standard Divisions), Respondent herein. 

Ernest Modem, Acting Regional Director 
National Labor Relations Board 
First Region 
Boston, Massachusetts 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIRST REGION 


****^^^1^!******* ^F-^L m * * *^ * * * 


In the Matter of ♦ 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION; ♦ 

HAMILTON STANDARD DIVISION) * 

* 

and 4> 

* 

LODGES 700 and 743, INTERNATIONAL * 

ASSOCIATION OF MACHINISTS AND • 

AEROSPACE WORKERS, AFL-CIO ♦ 

___ * 

♦ 

UNITED AIRCRAFT CORPORATION ♦ 

(PRATT & WHITNEY DIVISION) * 

* 

and * 

* 

LODGE 1746, INTERNATIONAL ASSO- ♦ 

ClATION OF MACHINISTS AND AERO- * 

SPACE WORKERS. AFL-CIO ♦ 




CASE NO. l-CA-7890 


CASE NO. l-CA-8626 


ANSW'ER TO AMENDED COMPLAINT 
Comes now the Respondent, United Aircraft Corporation, and, 
pursuant to Sections 102. 20 and 102. 21 of the Board’s Rules and 
Regulations, hereby files its answ-er to the amended complaint in the 
above-captioned consolidated cases: 


1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is admitted. 

5. Paragraph 5 is admitted. 
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6 . 


7. 

8 . 


9. 


10 . 

11 . 

12 . 


13. 


14. 


15. 


16. 


Paragraph 6 is admitted 
Paragrapth 7 is admitted 
Paragraph B is denied. 
Paragraph 9 is denied. 
Paragraph 10 is denied. 
Paragraph 11 is denied. 
Paragraph 12 is denied. 
Paragraph 13 is denied. 
Paragraph 14 is denied. 
Paragraph 15 is denied. 
Paragraph 16 is denied. 


AFFIRMATIVE DEFENSE 

The allegations of the complaint raise issues in dispute between 
the Respondent and Charging Parties which have either already been 
submitted to arbitration (paragraph 8) or are otherwise resolvable 
through the voluntary contractual provisions of the parties' collective 
bargaining agreements (paragraphs 9, 10 and 11). 

Respectfully submitted, 

Joseph C. Wells 

Michael J. Bartlett 
1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Attorney for Respondent, 

United Aircraft Corporation 


July 20, 1973 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
% *********** 

In the Matter of 

UNITED AIRCRAFT CORPORATION 
(PRATT & WHITNEY DIVISION, 

HAMILTON STANDARD DIVISION) 

and 

LODGES 700 and 743, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND 
AEROSPACE WORKERS, AFL-CIO 


UNITED AIRCRAFT CORPORATION 
(PRATT & WHITNEY DIVISION) 

and 


LODGE 1746, INTERNATIONAL ASSO¬ 
CIATION OF MACHINISTS AND AERO¬ 
SPACE WORKERS. AFL-CIO 


CASE NO. l-CA-7890 


CASE NO. l-CA-8626 


MOTION FOR SUMM.ARY JUDGMENT 


Comes now United Aircraft Corporation, Respondent herein. 


and hereby moves the National Labor Relations Boaord for summary 
judgment in the above-captioned consolidated cases. For reasons in 
support of this motion, the Board is respectfully directed to the 
attached memorandum of law, the affidavit of Nathaniel B. Morse, 
and the following showing of material facts concerning which there 


is no genuine issue: 

1. The Board has authority to grant Respondent's motion 
under Rule 56, Fed. R. Civ. Proc . and Sections 102.24 and 102.50 


of the Board's Rules and Regulations. 
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2. A consolidated complaint in this matter was issued by 
the Board's General Counsel on July 11, 1973 and Respondent filed 
a timely answer on July 20. 1973 (Affidavit. Exhibits A and B). 

3. The parties to this unfair labor practice proceeding are 
identical to those in United Aircraft Corporation, 204 NLRB No. 133 
(Decided July 10, 1973). 

4. The allegations of unlawful conduct are set forth in para¬ 
graphs 8. 9, 10 and 11 of the complaint (Affidavit. Exhibit A). 

5. The disputes between the parties raised by the allegations 
of paragraph 8 of the complaint were submitted to arbitration by the 
parties on May 24, 1973, and Respondent and Charging Parties are 
now awaiting the arbitrator's resolution of those disputes (Affidavit, 
pp. 2-3). 

6. The disputes raised by the allegations of paragraphs 9 (a), 
(b), 10 and 11 of the complaint involve a conflict between a single 
employee at Respondent's Hamilton Standard Division and the employee's 
immediate supervisors, which occurred on or about July 1, 1971. No 
grievance has ever been filed over this dispute (Affidavit, p. 3). 

7 . The controversy embodied in the allegation of paragraph 

9 (c) of the complaint involves the content of disputed conversations on 
or about April 14. 1971, between a single employee at Respondent's 
Middletown facility and his immediate supervisors. No grievance has 
ever been filed over this dispute (Affidavit, p. 3). 

8. All disputes between the Respondent, the Union or any 
employee concerning the interpretation, application or compliance 
with the parties' collective bargaining agreement and affecting wages. 
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hours or working conditions may be submitted to the parties' griev¬ 
ance procedures and, if necessary, referred to arbitration either by 
one of the parties or by mutual agreement of both parties (Affidavit, 
pp. 3-4). 

9. On July 13, 1973, the Respondent invited the Union to 
meet with it as soon as p>ossible in order to resolve, inter alia , the 
outstanding disputes between the parties which are set forth in the 
allegations of paragraphs 9, 10 and 11 of the complaint. The Respon¬ 
dent proposed in this letter that the parties make an earnest effort to 
resolve these disputes through the existing grievance and arbitration 
process or through a sf>ecial dispute-solving mechanism to which the 
parties might mutually agree (Affidavit, p. 4). 

WHEREFORE, the Respondent moves the Board for 2 in order 
dismissing the complaint herein, retaining jurisdiction for the sole 
purpose of entertaining an appropriate and timely motion for further 
consideration on a proper showing that these disputes have not been 
resolved with reasonable promptness through grievance and arbitration 
procedures or that such procedures have not been fair and regular. 


Respectfully submitted. 



Michael J. Bartlett 
1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Counsel for Respondent, 

United Aircraft Corporation 


July 23, 1973 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 




In the Matter of * 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION; ♦ 

HAMILTON STANDARD DIVISION) ♦ 

♦ 

and * 

4 > 

LODGES 700 and 743, INTERNATIONAL ♦ 

ASSOCIATION OF MACHINISTS AND * 

AEROSPACE WORKERS, AFL-CIO * 

_ * 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION) ♦ 

* 

and * 

* 

LODGE 1746, INTERNATIONAL ASSO- ♦ 

CIATION OF MACHINISTS AND AERO- ♦ 

SPACE WORKERS. AFL-CIO * 




CASE NO. l-CA-7890 


CASE NO. l-CA-8626 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 


State cf Coi.necticut 
County of Hartford 


July 23. 1973 


Nathaniel B. Morse, being first duly sworn, deposes and 


says: 

1. I am employed as Vice President for Industrial Relations, 
United Aircraft Corporation, and am familiar with, and have personal 
knowledge of the matters hereinafter referred to in this affidavit in 
support of the motion for summary judgment. 
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2. The consolidated amended complaint herein (Exhibit A, 
hereto) was issued on July 11, 1973, and Respondent filed a timely 
answer on July 20, 1973 (Exhibit B, hereto). 

3, The Union has never filed a grievance over the allega¬ 
tion contained in paragraph 8 (a) of the consolidated complaint to the 
effect that Foreman Otto Heller refused to provide employee James 
Rizner with the services of a shop steward. Similarly, the Union 
never filed a grievance over the allegations contained in paragraph 

8 (b) which involve the propriety of various alleged refusals by 
Company representatives to produce information at several steps 
in the grievance procedure during the processing of the merit ratiiig 
grievance of employee Kenneth Roberge. Both allegations involve 
disputes which were both grievable and arbitrable under the parties' 
then existing and current collective bargaining agreements (Exlribits 
C and D, hereto. Article VII, Sections 1 and 3 (a) (21)-(23) ). 

Accordingly, since the Union's unfair labor practice 
charges filed on October 16, 1972 (Exhibit E, hereto) revealed that 
these matters were in dispute between the parties, the Company 
placed these matters in the grievance procedure (Exhibit F, hereto). 
These disputes were processed through the third and fourth steps of 
the grievance procedure without resolution (Exhibits G and H, hereto). 
Therefore, the Company proposed to submit these disputes to arbi¬ 
tration on January 15, 1973 (Exhibit H), and eventually, by April 2, 
1973, the Union agreed that these grievances would be arbitrated 
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(Exhibits I and J, hereto). 

A hearing was held before Arbitrator I. Robert Feinberg 
on May 24, 1973 (Exhibits K and L. hereto), at which all of the alle¬ 
gations contained in paragraph 8 of this complaint were fully and 
fairly litigated. These disputes ar. currently pending before the 
Arbitrator and the parties are now awaiting his resolution. 

4. To the best of my knowledge and belief all of the allegations 
contai'.ed in paragraph 9(a), (b), 10 and 11 of the complaint involve a 
single employee, Albert Weingarten. The matters in dispute, to the 
best of my knowledge and belief, are limited to the propriety of certain 
conversations at the Hamilton Standard plant between this employee 
and supervisors Robert Downing and Richard Owens and certain work- 
related instructions given this employee by these sup)ervisors -- all of 
which occurred on or about July 1, 1971. 

The allegations of paragraph 9 (c) deal solely with a dispute 
at the Middletown plant over the content of certain conversations on or 
about April 14, 1971, between employee John Smallridge and super¬ 
visors Peter Laskarin and Peter Valenti concerning that employee's 
retirement. 

The Union has not filed any grievances concerning the 
disputes which comprise these allegations of the complaint. 

All disputes between the Company, the Union or any em¬ 
ployee concerning the interpretation, application or compliance with 
the parties' collective bargaining agreement and affecting wages. 
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hours or working conditions may be submitted to the parties' con¬ 
tractual grievance procedures and, if necessary, referred to 
arbitration by either party or by mutual agreement of the parties 
(Exhibits C and D, Article VII). 

Inasmuch as the Union filed unfair labor practice charges 
over these incidents on September 30, 1971 and June 18, 1973 
(Exhibits M and N, hereto), the Company concluded that the Union 
considers these matters to constitute existing disputes between the 
parties although no grievances were ever filed concerning these 
matters. Therefore, in conformity with the Company's understand¬ 
ing of the National Labor Relations Board's decision and direction 
to the parties in United Aircraft Corporation , 204 NLRB No. 133 
(July 10, 1973), I in^ted the Union to meet with the Company as 
soon as pnDSsible in an earnest effort to resolve these outstanding 
disputes through the existing grievance and ^lrbitration process or 
a sjsecial dispute-solving mechanism to which the parties might 
mutually agree (Exhibit O). 

5. In all respects, the facts set forth in this affidavit and 


in the accompanying motion for summary judgment are true and 
correct to the best of my knowledge and belief. 





Nathaniel B. Morse 


Sworn to before me this 
day of July, 1973. 

''' 

( Njf^ry Public^ 



V 
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of his appointment shall have been received by the com¬ 
pany from a duly authorized othcer of the union. Subject 
to the limitations of this Article, the company shall rec¬ 
ognize shop steward appointments within ten MO) days 
(excluding Saturd.'ss. Sunda\^ and Holidays' after receipt 
of notification from the union. 

ARTICLE VII 
Grievance Procedure 

Section’ I. In the event that a difference arises between 
the compans. the union or anv employee concerning the 
interpretation, application or compliance with the provi¬ 
sions of this agreement, an earnest ciTon will be made to 
resolve such difference in accordance with the following 
p ocedure which must be followed. 

All gr'cvances which affect the wages, hours or working 
conditions ct an> cmpUncc shall, when reduced to writ¬ 
ing in Step I. be signed by that emplo>ce. 

Stfp /. An employee having such a grievance or com¬ 
plaint may. after notice to his immeuiate supersisor. take 
It up either dirccth with his foreman or with the shop 
steward who shall take it up with the cmplosees foreman. 
Any such dincusMcn shall be as brief as possible. 

The provisions of this section shall not apply in the 
case of a griesance conccrnini. the suspension or discharge 
of an empUuec. No sieward shall be called in the case of a 
grievance invoUinc anv other disciplmarv action until the 
administration of such action shall have oecn completed 
nor shall a steward be cal'ed lor an cmplovce who alleges 
be IS being improperly laid off. 
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AGREEMENT WITH LODGE 1746 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS 


DECEMBER 1, 1971 


A grievance of an employee may be presented either 
orally or in writing at this step of the grievance procedure. 
If the grievance is presented orally to the foreman and is 
not satisfactorily settled, it must promptly be reduced to 
writing on the form provided. The dispositions given at 
Steps 1, 2 and 3 of thi« procedure, together with the dates 
thereof, must be noted on the form and signed by the 
respective representatives of the company and the union. 

Grievance form^ shall be obtainable from the foreman. 

When the grievance is reduced to writing, there must be 
set forth in the spaces provided ail of the following: 

(a) A statement of the grievance and the facts involved’ 

(b) The Iemedy requested; and 

(c) The violation, if any, of the agreement which is 
claimed. 

When the grievance is presented in writing, the answer 
of the foreman will be given in writing on the form pro¬ 
vided within five (5) working days excluding Saturdays, 
Sundays, and holidays after its presentation. 

The shop steward shall be given an opportunity to be 
present at the adjustment of a grievance arising under the 
terms of this agreement which is presented to the foreman 
directly by an employee; provided, however, a shop stew¬ 
ard shall not be paid for time so spent. 

Step 2. If the grievance is not settled by the depart¬ 
ment foreman, then the shop steward within whose area 
the grievance arose, together with the senior steward rep¬ 
resenting that area, may take the grievance up with the 
shop superintendent or his representative at the next reg¬ 
ularly scheduled meeting. The shop superintendent shall 


Exhibit D 
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render a decision on a grievance so presented as soon as 
possible blit not later than five (5) working days, exclud¬ 
ing Saturdays. Sundays, and holidays, after such meeting. 

The meeting of the shop superintendent shall be held 
once a week if necessary. 

The company will produce such pertinent existing pro¬ 
duction. payroll, attendance records, and disciplinary no¬ 
tices pertaining to the employee involved as may be neces¬ 
sary to the settlement of a grievance at this step of the 
grievance procedure There shall be no obligation on the 
pan of the company to produce any of the above records 
except the specihe record or records which would prove or 
disprove a specific factual contention of the aggrieved 
employee. 

Step 3. 

(ai If the grievance is not satisfactorily settled by the 
shop superintendent, an appeal therefrom may be 
taken by the senior steward to the committee of man¬ 
agement. The appeal by the senior steward shall be 
considered to be taken if the senior steward so marks 
the grievance form within the lime limit provided in 
Section 3 of this Amcle. In addition, such appeal 
shall be included on an agenda letter (filed as pro¬ 
vided in Section 9 (2) of this Article) for the first 
regularly scheduled meeting of the committee of man¬ 
agement following the date of the shop superin¬ 
tendent's decision: provided, however, that if this is 
not done, the grievance shall be included on an agenda 
letter for the second regularly scheduled meeting of 
the committee of management following the date of 
the shop superiotendent's decision. If the grievance 
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IS not included in Mich an agenda letter, the decision 
of the shop siipcrii.tcndcnt shuJ) he final and conclu* 
sive and binding upon ail employees, the company, 
and the union. 

(b) A grievance which alTecis a substantial number of 
employees, other than |ob rating grievances, and 
which the foreman at Step I of this procedure lacks 
authority to settle, and gric 'ces filed by the cum* 
pany or the union, may init.w be presented at this 
step. 

Ic) The committee of management shall meet with the 
union shop committee whenever necessary but not 
more frequently than every two weeks to hear gnev* 
ances and complaints propertv before it as set forth 
in Step 3 (a) and thi of this Article. 

(d) The committee of management will render a decision 
on a grievance so presented to it as soon as possible 
but not later than five (S) working days, excluding 
Saturdays. Sundays, and holidays, (unless extended 
by mutual agreement) after its meeting with the shop 
committee on such grievances. 

Step 4. If (he grievance is not satisfactorily settled by 
the committee of management, the chairman of the shop 
committee may request in wiiting a conference between 
the Industrial Relations Director of United Aircraft Cor* 
poration or his representatise and a Grand Lodge repre* 
sentative of the Intcrnaiional Association ot Machinists 
and Aerospace Workers, the business representative of 
Lodge 1746 and the cl}airman of the shop committee. 
Such request shall state specifically the grievance to be 
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disemsed at such meeting. This conference shall be held 
as soon as possible but not later than ten (10> working 
days, excluding Saturdays. Sundays, and holidays, after 
the receipt of the written request for the conference. The 
decision of the Industrial Relations Director shall be ren* 
dered as soon as possible but not later than seven (7) 
working days, excluding Saturdays, Sundays, and holidays, 
after such conference. 

Section 2. A claim that under the Hourly Job Rating 
Plan a job has been improperly assigned or evaluated to a 
labor grade shall first be taken up by the shop committee¬ 
man for the area in which the job is located with the chief 
personnel advisor or personnel supervisor. If such claim 
involves a new job or a changed job as defined herein, it 
must be presented to the chief penonnel advisor or per¬ 
sonnel supervisor by the committeeman within thirty (30) 
days of the assignment or evaluation of the new or changed 
}ob to a labor grade. The chief personnel advisor or per¬ 
sonnel supervisor shall render his decision on such claim 
within thirty (30) days after the shop committeeman has 
notified him in writing that the union has completed its 
submission of facts relating to the claim. 

If no satisfactory adjustment of the matter is reached 
by the committeeman and chief personnel advisor or per¬ 
sonnel supervisor, any aggrieved employee may then file a 
grievance as hereinbefore provided. Such grievance shall be 
processed beginning with Step 2 of the grievance proced¬ 
ure provided that it is presented at that step not later than 
five (5) working days, excluding Saturdays. Sundays, and 
holidays, after the decision given by the chief personnel 
advisor or personnel supervisor. Such written grievance 


- 

-! 3 




s; 1 


s; 

J 

~l 

s; 
s; 


shall slate in detail the specific facts upon which the 
union bases its claim that the job has been improperly 
evaluated and shall set forth the specific factors of the 
evaluation which it claims are incorrect giving specific and 
detailed reasons for such claim. 

Section 3. 

(a) The following grievances, if not settled at Step 4 of 
Section I of this Article, shall be submitted to arbi¬ 
tration upon the request of either party hereto filed 
in accordance with the provisions of this Article. 

1. A grievance concerning the discharge or disci¬ 
plinary suspension of an employee. 

2. A grievance alleging that an employee was laid 
oR or not recalled in violation of the provisions 
of Article VIII herein. 

3. A grievance alleging that under the Hourly Job 
Rating Plan a new job has not been properly 
evaluated or a grievance alleging that a job which 
has changed in grade as a result of a change in 
content has not been properly evaluated. For l.hc 
purpose of this section, a new job is defined as 
one not at any time previously covered by an 
established job classification or job description 
sheet. This shall apply only after the signing of 
this agreement. 

4. A grievance by an employee' alleging that his 
length of continuous service for the purpose of 
Article VIII of this agreement as shown by the 
company's records is erroneous. 
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5. A grievance by an employee alleging that ihc 
company has failed lo comply »iih the provisions 
of Section 2 of Article XII of this agreement. 

6. A grievance by an employee alleging that he has 
been demoted improperly to a job in a lower 
labor grade. 

7. A grievance by an employee alleging that the 
company has failed lo comply w ith the provisions 
of Section II of .Article VIII with respect lo an 
application he has made for a transfer to an 
available job on a preferred shift. 

8. .A grievance by an employee alleging that the 
company failed lo comply with the provisions of 
Section 17 of Article \ III. 

9. A grievance alleging that an employee is not 
properly classified in his assigned |oh code be¬ 
cause he has performed the essential duties of a 
different job code within the bargaining unit (at 
least one labor grade higher than his assigned 
code) for a practicable majority of the lime dur¬ 
ing a period of ninety (90) continuous working 
days. If such a grievance is found to have merit, 
the award of the arbitrator is limned to an ad¬ 
justment in pay equal lo the difference between 
the employee's actual earnings and the earnings 
he would have received had he been properly 
classified during the ninety (90) continuous 
working days immediately preceding the filing of 
the grievance. 

10. A grievance by an employee alleging that he was 


company violated the provisions of Article XIII 
by not pay ing him the proper vacation pay allow¬ 
ance under the provisions of that Article. 

18. A grievance by an employee alleging that the 
company improperly invoked the provisions of 
Section 4 (b). Article XXlll in terminating his 
employment. 

19. A grievance by a female employee alleging that 
the company failed lo credit her with the length 
of continuous service which she had on the dale 
of her termination for gravida as provided by 
Section 4 (c). Article XXlll. 

20. A grievance that the company violated Section 4. 
Article VI. 

71. A grievance that the company violated Section I. 
Step 1. Article VII. 

22. A grievance that the company violated Section I. 
Step 2. Article Vll. 

23. A grievance that the company violated Section I. 
Step 3. Article Vll. 

24. A grievance that the company violated Section I. 
Step 4. Article Vll. 

25. A grievance that the company violated Section 2. 
Article Vll. 

26. A grievance that the company violated SceiKvn 6. 
Article Vll. 

27. A grievance tnat the company violated Section 
Article Vll. 
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not promoted to a particular job in violation of 
the provisions of Section 9 of Article VIII. This, 
however, shall not apply in the case of promo¬ 
tions to Icadmen's jobs. 

11. A grievance by an employee alleging that the 
company failed to comply with the provisions of 
Section 1 of Article XII with respect to the pay¬ 
ment of an overtime rate for work performed 
by him. 

12. A grievance by an employee alleging that the 
company failed lo comply with the provisions of 
Section 10 of Article XI with respect to the pay¬ 
ment of a second or third shift premium for work 
performed by him. 

13. A grievance by an employe - alleging that the 
company failed to comply with the provisions of 
Section 1. Article XVI. 

14. A grievance by . an employee alleging that'the 
company failed to comply with the provisions of 
Section 2. Article XVT with respect lo work per¬ 
formed by him. 

15. A grievance by an employee alleging that the 
company failed to comply with the provisions of 
Article XIX with respect lo work performed by 
him. 

16. A grievance by an employee alleging that he did 
not receive pay for a holiday not worked as pro¬ 
vided in Section 1. Article XIV. 

17. A grievance by an employee alleging that the 


28. A grievance that the company violated Section 8, 
Article Vll. 

29. A grievance that the company violated Section 9, 
Article Vll. 

30. A grievance that the company violated Section 10, 
Article Vll. 

31. A grievance by an employee that he did not re¬ 
ceive the job rale of his classification when qual¬ 
ified or did not receive such job rate not later 
than six (6) months or twelve (12) months, 
whichever is applicable from the date he started 
on such classification as provided by Section 9, 
Article XI. 

32. A grievance by an employee that he did not re¬ 
ceive pay for a holiday worked in accordance 
with the provisions of Section 7, Article XIV. 

33. A grievance that the company violated the pro¬ 
visions of Section 5. Article VIII. 

34. A grievance that the company transferred or 
promoted a shop committeeman, senior steward 
or shop steward in violation of the provisions of 
Section 16(c), Article VIII. 

35. A grievance that the company failed to comply 
with the provisions of Section 2, Article V. 

36. A grievance that the company failed lo comply 
with the provisions of Section 1(a), Article VL 

37. A grievance that the company failed to comply 
with the provisions of Sections 1, 2, and 4 of 
Article XVIII. 
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38. A grievance ihat the company fulled lo comply 
wiih the provivioiis ol Article XV. 

39. A grievance that the eompany failed lo comply 
with the provisions of Article XVII. 

(b) Other grievances arising under this contract which 
are not settled at Step •* of Section I of this Article 
may be referred to arbitration if the company and 
the union mutually agree in writing. 

(c) Except for the specific grievances listed above in 
Section 3(a) of this Article or those grievances which 
the company and the union may during the life of 
this agreement agree lo arbitrate under Section 3(hl 
of this Article, no disputes, misunderstandings, differ¬ 
ences or grievances arising between the panics as lo 
the meaning, inicrprclaiion or application of the pro¬ 
visions of this agreement shall be submitted lo any 
arbitrator for decision. It i« further understood and 
agreed that no grievance, dispute, misunderstanding 
or difference between the parties arising out of events 
which occurred prior lo the execution of this agree¬ 
ment shall be submitted to arbitration under the pro¬ 
visions of this agreement. 

(d) The decision of ibe arbitrator shall be supported by 
substantial evidence on the record as a whole and 
shall he final and conclusive and binding upon all 
employees, the company, and the union. 
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le) The arbitrator shall have no power lo add to or sub¬ 
tract from or modify in any way any of the terms of 
this agreement; nor shall the arbitrator have jurisdic- 
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lion in any case submitted to arbitration lo affect in 
any wa;. directly or indirectly, by any decision or in 
any other manner, the right and responsibility of the 
company lo direct its operations: lo determine the 
number and location of its plants: the product to be 
manufactured: the types of work to be performed: 
the assignment of all work lo employees or other per¬ 
sons: the schedules of production, shift schedules and 
hours of work: the methods, processes and means of 
manufacluri.sg: or the rules and regulations to be 
made or applied for production, discipline, ‘fficiency, 
and safely. 

(f) The party referring a grievance lo arbitration shall 
within fifteen (13) working days, after selection of 
the arbitrator pursuant lo Section 3(h) of this Article, 
notify the arbitrator of his selection and rei^uesl the 
earliest available dales for hearing. 

(g) The pany referring a grievance lo arbitration shall 
have the obligation of going forward with its case 
before the other party shall be required to present us 
case or adduce any testimony. 

(h) It IS agreed that during the term of this agreement 
the arbitrator lo whom the grievances listed above 
shall be referred for a decision shall be one of the 
following — Mr. I. Robert Feinberg. Mr. Abram H. 
Stockman, or Mr. Charles O. Gregory. The desig¬ 
nation of the arbitrator shall be made either by 
mutual agreement of the parties hereto: or m the 
absence of such agreement, the arbitrator -hall be 
alternated with each case. 


(i) The fee and expenses of the arbitrator shall be di¬ 
vided equally between the company and the union. 

(j) Should the company and the union fail to reach agree¬ 
ment on the naming of an arbitrator lo fill a vacancy 
the parties shall )ointly request the Federal Mediation 
and Conciliation Service lo submit a panel of seven 
(7) arbitrators. When notification of the names of 
the panel is received, the parties, in turn, shall have 
the right to strike a name from the panel until only 
one name remains. The remaining person shall be the 
arbitrator. The right lo strike the first name from the 
panel shall be determined by lot 

Section 4. In agreeing to subsections (a), Ij*'- 
(d), (e). (f). (g). (h). (i). and (j) of Section 3 of this 
Article, it is the specific intent of the parties that the man¬ 
agement prerogatives reserved to the company in A'.ticle 
1 of this agreement shall not, in any case submitted to 
arbitration, be lessened, diminished, or affected by any 
decision of the arbitrator, and that the arbitrator's )uris- 
diction shall be limited lo the specific grievances listed m 
iubsection (a) of Section 3. Funher. the union acknowl¬ 
edges that included among (but not limited to) the limita¬ 
tions on the jurisdiction of the arbitrator as set forth in 
subsections (c) and (e) are: 

1. The right to determine the size and number of work¬ 
ing force in the active employ of the company from 
time to time: 

2. The right to determine whether the company's work 
shall be performed by employees of the company or 
independent contractors or their employees. 
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3. The right lo determine the identity of the company's 
personnel to whom work shall be assigned. 

4. The right lo determine whether transfen, promo¬ 
tions or demotions are to be made; and 

5. The identity of or number of new employees to be 
hired 

It is understood, however, that the company’s exercise 
of its prerogatives so excluded from the scope of the 
arbitrator's jurisdiction is not intended to limit the arbi¬ 
trator's power or jurisdiction with respect to effectuating 
specific rights of employees set forth in the contract 

Section 5. Should any app-al from the disposition of a 
grievance given at Steps I, 2, 3, or 4 of Section I not be 
taken within five (3) working days, excluding Saturdays. 
Sundays, and holidays, from the dale of such decision, 
then the decision on such grievance shall be final and con¬ 
clusive and shall not be reopened for discussion. Any dis¬ 
position of a grievance accepted by the union or by the 
company in the case of a grievance filed by the company, 
or from which no appeal has been taken, shall be final and 
conclusive and binding upon all employees, the company, 
and the union. 

Section 6. Any grievance not presented for disposition 
throi^h the grievance procedure described herein within 
five (5> working days, excluding Saturdays. Sundays, and 
holidays, from the date n was found to exist by the em¬ 
ployee. shall not thereafter be considered a grievance 
under this agreement unless a reason satisfactory lo the 
company in explanation of the failure to present the 
grievance within such time is given. 
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Section 7. In no c\eni shall any disposition or auard 
upon any grievance be made retroactive for any period 
prior to the date ihc gncsance was first hied in writing. 

StCTiON 8 it IS agreed that each shop steward has as¬ 
signed work to perform in the plant and the inleresis of 
prodiiciivsn and etiiciency require that interruptions of the 
shop Stewards* work assignments he as infrequent and of 
a* short duration as the grievance or complaint reasonably 
requires. Shop stewards shall first request permission frorn 
their supervisor before leaving their jobs. Such request 
shall not unreasonahiv he denied. 

Upon entering a department other than his own. such 
shop steward shall first report to the foreman or the 
supervisor in charge of the new department and make 
known the purpose of his being there. 

Section 9 A memher of the shop committee, senior 
steward, or a shop steward shall, after notice to his fore¬ 
man. he allowed to leave his job for attendance at the 
following meetings, when ncccssarv and as indicated. Time 
spent tn atienJancc at such meetings during his scheduled 
working hours shall be recorded on a card by lime clock 
and paid as provided in subsections 4. 5 or 6 below. 

1. For a senior steward or a shop steward to attend a 
regular meeting with the shop supcr.ntendent or his 
representative to be held once a week if necessary 
for not e.xcccding three (3) hours. 

2. For a member of the shop committee to attend a 
regular meeting ol the committee of management to 
be held whenever necessary, but not more frequently 
than once every two (2) weeks, and for not eucced- 
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ing three (31 hpui^. Before Ihc holding of such 
mceling. the chairman of the shop committee must 
have presented to the personnel ntanager an agenda 
in writing at least fort).eight (48) hours previous to 
the time of the meeting. Such agenda shall state fully 
the specific grievances or complaints which the union 
wishes to discuss at such meeting. There shall be no 
obligalion on the part of management representa¬ 
tives to discuss any mailer which does not appear on 
such agenda. 

3. For a member of the shop committee to attend any 
special meeting not exceeding three (3) hours re¬ 
lating to discharge or other matters which cannot 
reasonably be delayed until the next regular meeting 
of the shop committee and the committee of man¬ 
agement. 

4. Shop stewards will receive pay for grievance or com¬ 
plaint handling as described in Article VH, Section 
I. Step 1 and Step 2 herein at their regular base rate 
exclusive of overtime allowances, but including shift 
premium, if any. not exceeding two (2) hours in any 
work week. 

5. Senior stewards will receive pay for time spent at 
regular meetings with the shop superintendent or his 
representative as described in Article Vil. Section I, 
Step 2 herein at their regular base rale exclusive of 
overtime allowances., but including shift premium, if 
any. not exceeding three (3) hours in any work week. 

6. Shop committeemen will receive pay for lime spent 
at regular meetings as described in Article VII, Scc- 




tion I. Step 3 herein at their regular base rate ex¬ 
clusive of overtime allowances, but including shift 
premium, if any. not exceed ng three (3) hours in 
any work week. Shop committeemen will also re¬ 
ceive pay for time spent at any special meetings as 
described in Article VII. Section 9, subsection 3 
above at their regular base rate exclusive of overtime 
allowances, but including shift premium, if any, not 
exceeding three (3) hours in any work week. 

Section 10. Any employee shall have the right to ap¬ 
peal his discharge or suspension through the grievance 
procedure within five IS) working days from the dale 
thereof. Failure to file such an appeal within five (S) 
working days shall prohibit any further consideration of 
such discharge or suspension. If as a result of such appeal 
the employee is found to have been discharged or sus¬ 
pended without just cause, he shall receive pay at his 
regular rate for the time he would have otherwise nor¬ 
mally worked less any income he may have received from 
any other source. An employee who has been discharged 
or given a disciplinary suspension, shall before leaving the 
plant be permitted to see the shop steward for the area in 
which he worked at a location designated by the company 
if he requests this privilege of his foreman. 

ARTICU VIII 
Seniority 

Section I. 

(a) In case of an indefinite layoff for lack of work, em¬ 
ployees shall be laid off and recalled by noninier- 
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o AincnAFT coRPonATiON 



• October 30, 1972 


Mr. Gordon Sa'<i/yer 
Chairman of Shop Committee 
Industrial Aircraft Lodge No. 1746 
357 Main Street 

East Hartford, Connecticut 06118 
Dear Mr. Sawyer: 

It appears from a charge which the union has filed with the 
National Labor Relations Board on or about October 16, 1972 
in Case No. 1-CA-862G that the following disputes exist be- 
tv/een the company and the union concerning the interpretation 
and application of our current collective bargaining agree¬ 
ment: 

(1) An alleged refusal on June 7, 1972 by East 
Hartford Foreman Otto Keller to summon a 
steward pursuant to the request of employee 
James Rizner; 

(2) An alleged attempt on June 15 and 16, 1972 
by East Hartford Foreman Edward Pitney to 
bypass the union and individually discuss 
and settle the grievance of employee Ken 
Roberge; 

I 

(3) An alleged refusal of Foreman J. Fogg on 
or about August 13, 1972 during the first 
step of a grievance filed by employee Bruce 
Ladd to furnish Stev/ard Leopold Polliardi 
certain information; and an alleged refusal 
of the company at the second step of the 
grievance procedure on or about August 29, 

1972 to furnish the same information; and 
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(4) An alleged refusal by Foreman Edward Pitney 
on or about June 15 and 16, 1972 during 
the first step of a grievance filed by 
employee Ken Roberge to furnish informa¬ 
tion requested by Steward Paul Kelly; and 
an alleged refusal by the company on or 
about July 3, 1972 to furnish the same in¬ 
formation requested at the second step of 
the grievance procedure. 

In accordance with Article VII, Section 1, Step 3 (a) and 
(b), the company wishes to include these disputes or griev¬ 
ances on the agenda of the next regularly scheduled third 
step grievance meeting to be held on November 9, 1972 at 
2:00 p.m. 

Very truly yours. 


PRATT & WHITNEY AIRCRAFT 
CONNECTICUT OPERATIONS 



HAND DELIV'ERED 
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December 13, 1972 


Mr. Gordon Sawyer 
Chairman, Shop Committee 
Industrial Aircraft Lodge No. 1746 

I. A.M. A. W. 

357 Main Street 

East Hartford, Connecticut 06118 
Dear Mr, Sawyer: 


In view' of the inability of the parties to reach an agreement on December 7, 
1972 at the third step of the grievance procedure concerning the grievances 
filed by the company on October 30, 1972 relative to . 

• "(1) An alleged refusal on June 7, 1972 by East Hartford 
Foreman Otto Heller to summon a steward pursuant 
to the request of Employee James Rizner; 

"(2) An alleged attempt on June 15 and 16, 1972 by East 
Hartford Foreman Edward Pitney to bypass the union 
and individually discuss and settle the grievance of 
employee Ken Roberge; 

(3) An alleged refusal of Foreman J. Fogg on or about 
August 13, 1972 during the first step of a grievance 
filed by employee Bruce Ladd to furnish Steward 
Leopold Pclliardi certain information; and an alleged 
refusal of the compay at the second step of the griev¬ 
ance procedure on or about August 29, 1972 to 
furnish the same information; and 
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UNITCO AIRCDATT CORPORATK3N 


Mr. Gordon Sawyer 


December 13, 1972 


"(4) An alleged refusal by Foreman Edward Pitney on or 
about June 15 and 16, 1972 during the first step of • 
a grievance filed by employee Ken Roberge to furnish 
information requested by Steward Paul Kelly; and 
an alleged refusal by the company on or about July 3, 

1972 to furnish the same information requested at the 
second step of the grievance procedure. " 

the company hereby appeals these matters to the fourth step of the griev¬ 
ance procedure. 

A meeting to discuss these grievances is being scheduled in my office for 
Thursday, December 21, 1972 at 10:00 a. m. Please confirm this date and 
time if it is convenient. If it is not convenient, other arrangements can be 
made. 


JEV:la 




Industrial Relations Administrator 


Registered-Return Receipt No. 143267 
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January 15, 1973 


Mr, Gordon Sawyer 
Chairman. Shop Committee 
Industrial Aircraft Lodge No. 1746 
l.A. M. A. W. 

357 Main Street 

East Hartford, Connecticut 06118 
Dear Mr. Sawyer: 

Inasmuch as tne company and the union failed to reach agreement at the 
fourth step meeting held on January 9, 1973 in connection with the grievance 
filed by the company on October 30, 1972 relative to: 

"(1) An alleged refusal on June 7, 1972 by East Hartford 
Foreman Ottej Heller to summon a steward pursuant 
to the request of Employee James Rizner; 

"(2) An alleged attempt on June 15 and 16, 1972 by East 

Hartford Foreman Edward Pitney to bypass the union 
and individually discuss and settle the grievance of 
employee Ken Roberge; 

"(3) An alleged refusal of Foreman J. Fogg on or about 

August 13, 1972 during the first step of a grievance . 
filed by employee Bruce Ladd to furnish Steward 
Leopold Polliardi certain information; and an alleged 
refusal of the company at the second step of the griev¬ 
ance procedure on or about August 29, 1972 to furnish 
the same information; and 

"(4) An alleged refusal by Foreman Edward Pitney on or 
about June 15 and 16, 1972 during the first step of 
a griev'ance filed by employee Ken Roberge to furnish 
information requested by Steward Paul Kelly; and 
an alleged refusal by the company on or about July 3, 

1972 to furnish the same information requested at the 
second step of the grievance procedure," 
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Mr. Gordon. Sawyct 


UNITED AIRCRAFT CORPORATION 


January 15, 1973 


the company hereby appeals the grievance to arbitration under Article VII, 
Section 3(a), of the agreement between the parties dated December 1, 1971, 

The company proposes that this dispute be referred to Mr. I. Robert 
Feinberg for hearing and decision since he is the next arbitrator in the 
regular rotation. 

I would appreciate a prompt reply so that I may contact Mr. Feinberg to 
.•■.rrEnge a hearing date. 

Very truly yours, 

J. E. Vandervoort 
Group Director 

jEV:la Industrial Relations 

Registered - Return Receiot #143281 
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INDUSTRIAL AIRCRAFT LODGE No. 1746 

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 


- /MACHINISTS BUILDING - 

357 MAIN STREET - EAST HARTFORD, CONNECTICUT 06118 


CERTIFIED MAIL 

RETURN RECEIPT REQUESTED No. 557555 


TELEPHONE 568-9430 


February 2, 1973 


Mr. James E. Vandervoort 
Group Industrial Relations Director 
United Aircraft Corporation 
Pratt &, Whitney Division 
LOO Main Street 

East Hartford, Connecticut 06l0S 
Dear Mr. Vandervoort: 

Your letter of January 26, 1973 states "the issues involved are 
... all issues concerned with the first or second step of the grievance 
procedure" and "are arbitrable under Article VII, Section 3(a) (21) and 
3(a) (22)." 

With respect to items one, three and four of your letter of 
January 15, 1973, we agree and, accordingly, the union is prepared 
to arbitrate these grievances before Mr. I. Robert Fineberg. 

With respect to item two, however, the union does not agree that 
a grievance involving an attempt to "bypass the union and individually 
discuss and settle the grievance" is a grievance covered by Article 
VII, Section 1, Step 1. 

As we stated in our January 24, 1973 letter, the Company and 
union are obligated to arbitrate only the thirty-nine (39) types of 
grievances listed in Article VII, Section 3(a) (1 “ 39). Any other 
grievance may be referred to arbitration "only if the Company and 
the Union mutually agree in writing." at Article VII, Section 

3(b). The union does not agree to arbitrate this grievance, and, 
accordingly, denies your request to refer this grievance to arbi¬ 
tration. 

With respect to those grievances which are subject to arbitration 
under Article VII, Section 3 we again advise you that the union will 
seek dismissal for untimeliness in filing. 

Very truly yours, ^ 

Industrial Aircraft Ledge No. 1746 

Gordon Sawyer 
President 

GS/sd 


receive^ 

FEB 61973 
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Mozart g. Ratncr 
G fORcr □. Dricscn 
S rrRHfN D. Gordon 
B rRNARD RiCt 


LAW OFFICES 

RATNER and DR'ESEN. p. c. 

• It CtOHTCCNTH tTRCCT. N. W. 
WASHINGTON. D. C. aOOOt 

April 2, 1973 


Joseph C. Wells, Esq. 

1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


AtCA coot 101 

•••.•tot 



JOSEPH a 


In re: United Aircraft Corporation v. Industrial 

Aircraft Lodge No. 1746, International Association 
of Machinists and Aerospace Workers, AFL-CIO 
Civil Action No. 15,685 


Dear Mr. Wells: 


This will confirm our telephone conversation on Friday, 
March 30, 1973, in which I advised you tliat Industrial Aircraft Lodge 
1746, lAM, has agreed to arbitrate die grievance filed by the Company 
on October 30, 1972 and referred to in subparagraph ("2") in the 
letter from Mr. James Vandervoort to Mr. Gordon Sawyer dated 
January 15, 1973. In light of this agreement, we understand that you 
will terminate the litigation in the above-captioned proceeding in 
Federal District Court. 


Very truly yours, 


George B. Driesen 




GBD:jnh 

CC: Mr. Gordon Sawyer 

Mr. Gilbert Earl, Clerk, District Court for the District of Conn. 
The Honorable T. Emmet Clarie 
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July 13. 1973 


Mr. Justin Ostro 
Grand Lodge Representative 
International Association of Machinists and 
Aerospace Workers 
Machinists Building 
357 Main Street 

East Hartford, Connecticut 06118 


Dear Mr. Ostro: 

I am writing to suggest that, as a consequence of the Decision of the National 
Labor Relations Board in Cases l-CA-7234, l-CA-6957 and l-CA-7518, the 
union and the company meet as soon as possible in an earnest effort to resolve 
the several disputes involved in these cases. 

Further, I believe that implicit in the Board's Decision is its direction that other 
pending disputes between us, such as those involved in Case l-CA-8626 and Case 
l-CA-7890 be handled in a simUar manner. 


As you know, some of the matters involved are quite old, others involve 
circumstances wherein no grievance has been filed, and still others are of such 
a character that their submission to the formal grievance procedure at this time 
may be impractical. It is my suggestion, therefore, that we meet with you -- and 
whomever you wish to accompany you --to work out procedures for disposing of 
these disputes in the most expeditious manner possible, including the possibility of 
convening a special fourth step meeting by agreement of the parties without the need 
to process the matters through the lower steps of the grievance procedure. It would 
be my hope that through such discussions we could work out a procedure which would 
result in an early and amicable resolution of these disputes. Also, where such 
resolution is not accomplished --in spite of good faith efforts by both parties --to 
discuss the manner in which appropriate disputes may be promptly submitted to 
arbitration. 


I plan to be absent from the office during the first three weeks of August. Thus, if 
this proposal is acceptable to the unions, I suggest we arrange the initial meeting 
before the two week plant shutdo^\’ns which begin July 29, 1973, since presumably 
most union leadership will also be imavailable imtil late August. 


Your early reply would be appreciated. 


NBM:gma 

Registered Mail No. 143329 



Morse 
Vice President for 
Industrial Relations 
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BEFORE THE MIIOIUS lABOR RELATIONS BOAIU) 


UNITED AmCRATT CQRFQfUTZOM 
(PRATT It WOTNET DIVISIOII; 
HAMILTON STANDARD DIVISIQN) 


LODGES 700 tni 743, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND 
AEROSPACE WUREi!»S, AFL-CIO 

UNITED AIRCRAFT CORPORATION 
{PRATT A WHITNBI DIVISION) 


LODGE 1746, INTERNATIONAL 
.\SS0C1ATI0N OF MACHINISTS AND 
-AEROSPACE nORKERS, AFL-CIO 


received 

m vian 


Ca80 l-CA-7090 


Cam 1-CA-S626 


ORDER TRANSFmiNO PROCEEDING TO THE DQARD 
■nd 

NOTICE TO SHOW CAUSE 


On May 31, 1973, the Regional Dlraotor for Region 1 of tba National 
.Abor Rslacions Board issuad a Cooplaint and Nctica of Haaring and, on July 11, 
1973, ths Acting Raglonal Dlraotor IssuoR an Order Consolidating Cases, Atnandad 
Ooi:q)lalnt and Furtbar Notice of Hearing in tbs above-entitled prooaadlng alleg¬ 
ing tbct tba Rsspondant baa engaged in and is engaging in oartain unfair labor 
prentices affecting oonBarce vitbln tbe meaning of Seotlon 8(a}(l}, (3) and 
and Section 2(6) and (7) of tba National Labor Ralatiooa Aoc, as amended. 
Subsequently, tbe Raapondent filed anaears to tbe oooiplalnt and tbe amended 
;iaiig)laint, admitting in part and denying in part, tbe allegations of tbe 
complaint, and submitting an affintative dafanaa. 

Ibaraafter, on July 25, 1973, tbe Respondent filed a Motion for 
Summary Judgment vitb a Ikmorandum of Law in Support of Motion for Sunnaiy 
Judgment with an Affidavit and a^ibite attaobed. Tbe Bespondent moves ^ 

Board for an order dismlaalng tbe ecaplelnt bareln, retaining Jurledlotion 
for tbe sole puxpoaa of entertaining an appropriate and timely motion for 
furtber oonslderatlon on a proper abovlng that tbe disputes have not been 
i« solved with reaeoneble p r o i ytoeea tbrou^ grlevanoe and axbitration prooeduiws 
or that such prooeduraa have not been fair and regular. Tbe Respondent raquoate 
the Board to grant tba motion for sumary judgment and diaalsa tbe ooogilalnt in 
conformity with its daoision In United Aircraft Corporation . 204 NIilB No. 133. 

The Beard bavli^ duly considered tba matter, 

IT IS HEREBY (BUSED that tbs above-entitled proceeding be, and it 
hereby ie, transferred to and eontlmied before tbe Board In Waahington, 0. C., 
and that tbe hearing aobeduled bareln for October 30, 1973, be, and It hereby 
Is, postpouad indefinitely. 

NOTICE IS HEREBY GIVEN that the parties show cause, in writing, filed 
wltb tbe Board In naeblngton, D. C., on or before August 15, 1973, (with affidavit 
of service of ooples on tbe parties to this proceedii^), aby tbe Respondent'e 
Notion for Sunmniy Judgment drould not be gxezrbed. 

Dated, Vaehlngton, D. C., August 3, jl?73. 


By direction of tbe Board: 


Oeorge A. Leet 


Associate EsMutlve asozetaxy 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL lABOR RELATIONS BOARD 
FIRST REGION 


************************** 

In the Matter of 


^^CCIVED 


UNITED AIRCRAFT CORPORATION 

(PRATT & VMITNEY DIVISION; * ' 

HAMILTON STANDARD DIVISION) ^ 

CASE NO. 1-CA-7890 

* 

LODGES 700 AND 743, INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE WORKERS, AFL-CIO * 


* 


UNITED AIRCRAFT CORPORATION 

(PRATT & WHITNEY DIVISION) ^ 

CASE NO. l-CA-8626 


LOWE 1746, INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, AFL-CIO * 

an************************ 


GENERAL COUNSEL'S RESPONSE TO ORDER TO 
SHOW CAUSE WHY "LSPONDENT'S HDTION FOR 
SUMMARY JUDOIENT SHOULD BE GRANTED 

Cornea now Counsel for the General Counael and In response to an Order 


to Show Cause entered by direction of the Board, In the subject case, on 


August 3, 1973 submits the following: 

1. On July ll, 1973, the Acting Regional Director issued an Order 
Consolidating Cases, Ameiuled Complaint and Further Notice of Hearing in the 
SL Ject cases alleging violations of Sections 8(a)(1), (3) and (5) of the 
Act by Respondent. Respondent subsequently filed an Answer Joining certain 
issues and presenting an affirmative defense, alleging that certain 
allegations of the Amended Complaint have been submitted to arbitration and 
that others are subject to "voluntary contractual provisions of the parties' 


collective bargaining agreements." 

Respondent now moves the Board for Summary Judgment dismissing the 
Complaint but retaining Jurisdiction, citing United Aircraft Corporation . 
204 NLRB No. 133. This response is directed to that Motion pursuant to 
Board's Order to Show Cause why Respondent's Motion should not be granted. 
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2. Counial for th« Gener«l Couiuel takes no position vlth regard to 

the relief requested by SLespondent, but leaves this to the Board's soend 

discretion. However, In order that the Board may be fully infbmed In 
to 

this matter and/asslst It In making a final disposition; It Is deemed 
necessary and appropriate to set forth the facts and sosie theories underlying 
the Amended Complaints 

3. In order to properly evaluate Respondent's Hotlon, some background 

facts are appropriate. • 

The long relationship between the Respondent and the Union (International 
Association of Machinists and Aerospace Workers, ARL-CIO, Local Lodges 1746, 
700 and 743) has been marked by recurring labor disputes among varicus 

y 

subsidiaries of the United Aircraft and the certified lodges. 

Since the 1960 strike, the Union has sought to strengthen Itn support 

among the employees, through the use of highly visible shop and ,union 

stewards who not only represent the employees In their grievances but also 

2 / 

solicit eoployee membership In the Union (see generally United Aircraft 
Corporation . 179 NLRB 93S, 940). This steward system has become a ;irlmary 
focus of Respondent's counter campaign. Thus, In previous cases Involving 
the Respondent and the Union (179 NLRB 935 and 180 NISB 278), the Board 
found. Inter alia , that between the fall of 1966 and spring of 1967, the 
Respondent at the four Connecticut plants of Its Pratt & Whitney Division, 
had unlawfully Interrogated, threatened, harassed, suspended and/or discharged 
five shop stewards and nine union stewards In violation of Section Bfa)(l) 


y United Aircraft Corporation . 139 NLRB 39, enfd. 324 F. 2d 128 (C.A. 2); 
United Aircraft Corporation . 144 NLRB 492, enfd. 333 F. 2d 819 (C.A. 2); 

United Aircraft Corporation . 181 NLRB 892, enfd. 434 F. 2d 1198 (C.A. 2); 

United Aircraft Corporation . 179 NLRB 935, enfd. 440 F. 2d 85 (C.A. 2); 

United Aircraft Corporation . 180 NIRB 278, enIL 440 F. 2d 85 (C.A. 2); United 

Aircraft Corpontlon . 183 NLRB No. 96; and United Aircraft Corporation . 192 
NLRB No. 62, and United Aircraft Corporation . 204 NLRB No. 131. 

y Union stewards unlike shop stewards, are not authorised to process 
grievances, but they wear distinctive shirts and union badges, represent 
the Interests of the employees, and solicit support for the Union. 
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V 

and (3) of the Act. The Court of Appeals for the Second Circuit enforced 

those Orders In full. ( United Aircraft Corporation v. N.L.R.B. . 440 F. 2d 
4/ 

85 (1971). 

It Is in this context of a continuing campaign of harassment that the 

5/ 

Amended Complaint was issued. 

4. General Counsel offers ^ bene , the folbwing to show what facts are 
available to support the Amended Complaint and which would, at trial, be 
offered in support thereof. 

(a) Amended (^mplalnt. Section 8 
(1) Allegations 

"8. Comnencing on or about June 7, 1972 and at 
all times thereafter. Respondent United Aircraft did refuse, 
and continues to refuse, to bargain collectively with, and 
accord full statutory recognition to. Lodge 1746, as the 
exclusive collective bargaining representative of the 
employees in the unit described above in Paragraph 6 in 
that: 


"a. On or about June 7, 1972, Respondent 
by Foreman Otto Heller, Department 27, at its East Hartford 
plant, after several requests refused to provide employee 
James Rizner with the services and persence of a Shop 
Steward in connection with his grievance. 

"b. On or about June 15, 16, July 3 and 
20, 1972, and at all times thereafter. Respondent has 
refused to *' -'iih to Lodge 1746 the standards used by 
foremen for e ratings, as well as other information, 
records, repore* _nd notebooks made and maintained by 
Respondent which were relevant and necessary to the 
intelligent analysis and presentation of grievances by 
Lodg: 1746 and to the proper functioning and normal 
operations of the existing contract grievance poocedure, 
thereby preventing, frustrating and limiting Lodge 1746*8 
ability and capacity to effectively utilize said contract 
grievance procedure." 


3 / In one of the Incidents found to be unlawful, which is particularly 
relevant to the instant case, union , teward, Nicholas D'Andrea, upon the 
filing of a grievance with his foreman, was subjected to verbal threats and 
abune by Coiiq>any officials and, on one occasion was even followed to the 
toilet by a company investigator, and was ultimately discharged. (See also 
204 NLRB No. 131.) 

4/ In Board Case No. l-CA-7234, several additional incidents involving the 
Intimidation of union and shop stewards between February and July, 1970, 
were found to be violative of the Act by Administrative Law Judge Pollack 
(TXD 240-72) but were the subject of deferral by the Board (204 NLIB No. 133) 

i/ Footnote 5 appears on next page. 
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(2) Fact* 

The allegaClona Involved herein arise froa the Union's atteaipc 
to process grievances Involving three unit employees - Bruce Laddi Kannath 
Roberge, and James Rlzner. The Ladd grievance was filed on August 16, 1972; 
and alleged that Ladd, an electronic Instrument mechanic, had been incorrectly 
rated as to his accuracy. That grievance proceeded to the third atep where 
It was withdrawn by the Union as moot because Ladd had been promoted to 
another Job. 

Employee Rlsner filed a grievance on his merit rating In Hay, 1972. At 
the second step sieetlng, held on May 26, 1972, the Union withdrew the 
grievance based on representation by Plant Manager John H. Phelps that Rlsnar 
had engaged In heated argument with another employee, a consideration that 
apparently led to a lowering of his cooperation rating. Rlsnar s efforts to 
file a new grievance based on his denUl of the altercation were rebuffed by 
Foreman Heller, who deacrlbed the matter as a dead lasue and declined to 
call a Union steward as requeseted by Rlzner. 

On June 16, 1972, eavloyee Roberge tiled a grievance contending that 
his merit rating did not accurately reflect his Job performance. With 
regards to the grievance filed by Roberge, It appears that during the course 
of the first step meeting between Steward Paul Kelly and Foeman Edward Pitney 
on June 15 and 16, 1972, Kelly requested Information, Including the relevant 
entries In a notebook kept by Pitney, to substantiate the merit rating given 
Roberge. This request was denied. The Union renewed its request for Pitney s 
notebook. In addition to othar records, at the second step grievance meeting 


sT On July 6, 1973, the Acting Regional Director also issued a Complaint 
In Case No. l-CA-8370, Involving Respondent's Boron Filament plant. Tb i 
allegation of that Co^lalnt shows a continuation of activity found by the 
Board to be violative of the Act (United Aircraft Corporation. Bo ron Filament. 
199 inJlB No. 68), which is now before the Second Circuit Court of Appeals 
for enforcement upon Respondent's refusal to comply with the Board's order. 

6/ General Counsel does not dispute ths statements made by Respondent's 
Nathaniel B. Morse regarding the status of these grievances as set forth 
In hla affidavit attached to Respondent's Motion for Summary Judgment (sea 
Exhibits H. I and J attached thereto). 


I 
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held on July 3, 1972. However, Plant Manager Phelpa stated that he knew 
nothing of the notebook, although such a notebook was in fact kept by Pitney. 
Additionally, Phelps failed to produce any of the other Information requested 
by the Union. 

Following the withdrawal of Rimer's grievance by the Union, Steward 

R. Garry criticised Rlzner for not disclosing his altercation to the Union. 

Rlzn^r denied that the Incident occurred and was told that he should file 

another grievance to clear the record of the altercation from hla file. On 

June 7, 1972, Rlzner requested Foreman Otto Heller to call a steward to discuss 

the matter. Heller was Instructed by one of Respondent's personnel officer 

that a steward should be obtained only If a new grievance was involved, but 

that If the matter related to the grievance had been withdrawn. It was a "dead 

Issue." Following further discussion with Rlzner, Heller Informed him that 

the matter was a dead Issue and that "he should taKe It up with the Union 

because It was now their problem." The parties' current contract contains ^ 

nt provisions enabling a foreman to deny an employees' request for a steward. 

With regard to the Roberge grievance. It should be noted that the Union 

also specifically requested to examine Foreman Pitney's notebook and other 

Information relating directly to Roberge's merit rating at the second step 

of the grievance procedure In accordance with the Information provisions of* 

8 / 

the parties' collective bargaining agreement. By denying this request for 


77 Under the parties' previous contract. It was apparently the practice that 
foremen would determine Initially whether a grievance was covered by the 
contract, and would decline to call a steward If he determined that the 
contract did not cover the matter. The employee then would file his grievance 
by going to the Union on his own time. This practice Is not continued under 
the existing contract. See 1971 Agreement, Article VII, Section I, Step 1. 
(Affidavit of N. B. Morse, Respondent's Motion on Summary Judgment, Exhibit D.) 

8/ Article VII, Section 1. at p. 16 of the 1971 /.gresuont provides In relevant 
part: 

The Company will produce such pertinent existing production, 
payroll, attendance records, and disciplinary notes pertaining 
to the employee Involved as may be necessary to the settlement 
of a grievance at this step of the grievance procedure. There 
shall be no obligation on the part of the Company to produce any 
of the above records except for the specific record or records 
which would prove or disprove a specific actual contention of 
the aggrieved employee. (Morse's affidavit. Exhibit D.) 
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relevant and neceasary Infornatlon, the Reapondent violated Section 8(a)(5) 

1 ! 

end (1) c£ the Act. N.L.R.B. v. Acme Induatrlal Co. . .85 U.S. 432. 

Foreman Heller'a conduct, In declining to call a ateward aa requeated by 

Rlzner, la alao viewed aa violating Section 8(a)(5) and (1) on the ground 

that It fruatrated Rlzner'a reaort to atep one of the parties' grievance 

procedure. United Aircraft Corp. . 179 IlLRB 935, 966. Heller admittedly 

acted on the basis of Instructions received from the Employer's personnel 

office. Such Instructions, together with the Respondent's damcnstrated 

10 / 

proclivity to engage In such conduct, makes It clear that the Rlzner 
Incident, despite Its apparent Isolated nature, does not constitute a mere 
contract breach but rather an unfair labor practice. 

(b) Amended Complaint. Section 9 
(1) Allegations 

"9. Since on or about July 1, 1971 and continuing 
to date. Respondent has Interfered with, restrained and 
coerced, and Is Interfering with, restraining and coercing 
Its employees In the exercise of their rights as guaranteed 
In Section 7 of the Act, by the following acts and conduct: 

Under the pretext of enforcing plant rules concerning 
employee conduct on company time and property. Respondent 
United Aircraft has followed and applied and la continuing 
to follow and apply at Its various plants a continuing, 
deliberate and historical pattern of unlawful discrimination 
and harassment of Charging Parties' stewards, coasaltteeioea, 
officers, agents and representatives. In order to discourage. 
Inhibit, disrupt and limit said representatives and officers 
and agents from freely and effectively engaging In protected 
activity and otherwise degrade and disparage said agents, 
representatives and officials and the Charging Unions 
themselves In the eyes of the employees of Respondent United 
Aircraft, to wit: 

"a. Since on or about July 1, 1971 and 
continuing thereafter, RespondeiiC, by General Poresuin Robert 
Downing and Foreman Richard Owens, In or about Department 
183, Hamilton Standard Division, Windsor Locks Plant, 
harassed union and shop stewards of Lodge 743 by subjecting 
them to excessively close surveillance and supervision and 
unreasonably and dlscrlislnatorlly applied against them 
because of their union status and activity plant work rules 
relative to employee conzounlcatlons and conduct on company 
time and property. 


9/ See also. United Aircraft Corp. . supra . 179 NLRB at 965-68. 

10/ Id. at 968. See also United Aircraft Corporation . 204 NLRB No. 133, 
findings of ALJ Pollack at page 3, note 2. 


J.A. 41 


"b. Since on or aboLt July 1, 1971, 

Respondent, by Foreman Richard Owens, in or about Department 
183, Hamilton Standard Divialon, Windsor Locks Plant, 
harassed Union and shop stewards of Lodge 743 because of 
their union status and activity by subjecting them to onerous 
Jobs and undesirable working conditions. 

"c. On or about April 14, 1971, Respondent 
Pratt & Whitney, by its General Foreman Peter Laskarin and 
Foreman Peter Valenti, at its Middletown Plant, lied to 
employees concerning the efforts and activities of Lodge 700 
regarding the retirement of an employee for the purpose of 
undermining and degrading employees' support of Lodge 700," 

(2) Facts 

(a) Sections 9 a ani b 

During the third week of June, 1971, Albert Welngarten was appointed 
union steward to represent various departments at the Respondent's Hamilton 
Standard plant. Since hia hire in 1965, with one exception, Welngarten had 

W 

encountered no difficulties with his supervisors. Indeed, in response 

to Weingarten's complaints concerning overtime assignments. General Foreman 
Downing, summoned him to his office only a few days prior to his appointment 
as union steward, and expressed a desire to "work with" the men in connection 
with their grievances. Downing said that he would handle whatever problems 
Welngarten would bring to his attention and possibly that he would attempt 
to obtain a position of leadership 0.n management) for Weingarten at some 
future date. Two days after this conversation, Welngarten decided to become 
a union steward. 

Upon his appointment as union steward, Weingarten began to wear a union 

shirt and steward badge. One week later, Welngarten voiced a grievance to 

Downing concerning the alleged operation of lift trucks by non-department 

emoloyees who were neither licensed nor authorised to operate them. He 

12 / 

complained that this constituted a safety hazard. Downing responded 


11/ One year before his appointment as union steward, Weingarten had some 
unexplained "trouble" with his immediate foreman, Richard Owens, which 
resulted in Weingarten's demotion. Since that time, Weingarten received his 
work assignments from his general foreman, Robert Downing. 

12/ Pursuant to Article Wl, Section 1, of the 1971 collective bargaining 
agreement which was then in effect between the parties. Step One of the 
grievance procedure provides for Informal adjustment between the grlevant 
and a foreman. 
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that this matter was none of Wclngarten's business that the latter was a 
troublemaker for brlnjilag It to his attention, and that he would continue 
to assign these men to forklifts notwithstanding the union's objections. 

At the end of that work day, Welngartcn reported his conversation with 
Downing to Union Business Representative George Purcell, who advised 
Welngarten to call a shop steward and file a grievance, should this practice 
continue. 

Since the practice was not stopped, Welngarten confronted Dovning on 
July 7, 1971 advised the latter that he had a grievance and requested that 

13 / 

a shop steward be called. After first declaring chat he did not need 

"a goddamn steward", Dovnlng stated Chat he would Chink the matter over. 
Shortly thereafter. Downing discussed the matter with shop steward Walter 

ly 

Delaney. 

A Ehorc Clok. after the Downlng-Delaney meeting. Downing approached 
Welngarten at the latter's work site and engaged In a 10>1S minute diatribe 
against Welngarten, and the Union's representatives In the plant asserting 
that Welngarten had no right Co wear a union shirt and union badge. Downing 
shouted at Welngarten that Che latter was In a department where he was not 
wanted, that he was "disrupting" work and "badgering" Downing and that the 
latter would "walk [Welngarten] out of the department" whenever he decided to. 
Downing added that "he didn't care what the goddamned Union did"; that he 
"would do whatever he wanted to do In the department" and that "the goddamned 
Union couldn't do anything about It." Downing added: "All you Union people 
are s bunch of no-good sons-of bitching bastards and a bunch of trouble 
makers." Downing further suggested that "he knew about Che Union" Chat 
"they had all been a bunch of gangsters" that 'they had carried guns" and 

13 / Article VII, Section 1, Step 1 of the above-mentioned contract provides 
In relevant part that "The shop steward shall be given an opportunity to be 
present at the adjustment of a grievance arising under Che terms of this 
agreement which Is presented Co the foreman directly be an employee." 

14 / Although no formal written grievance was filed over this loaccer. It was 
later discussed at a Joint shop safety meeting. 
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that "where he coa* from they took care of people like thia." Finally, 

Downing asserted that Weingarten and Delaney had planned this entire 

15 / 

incident, as part of a conspiracy against him. Although this incident 

was later reported to Delaney, with Downing suggesting that Weingarten may 
wish to file a grievance against him (Downing) for harassment, no grievance, 
in fact, was ever filed over this matter. 

Thereafter, the Respondent, through Downing, ordered Weingarten not to 
follow the accepted practice of allowing departmental employees to stop 
working 5 to 10 minutes early for clean-up purposes and Downing would 
"practically every day" approach Weingarten*s werk area to ask him whether 
he "was quitting early." 

It will also be shown that upon his appointment as union steward in 

16/ 

July until his layoff at the end of October, Weingarten was kept under 

surveillance by Foreman Owens. Specifically, each and every time Weingarten 

111 

visited the Men's Room, fur example, Owens showed up. 

(b) Section 9 c 

With regard to the allegation made in Section 9 c of the Amended Complaint 
illustrates a novel and Insidious undermining of the employees' confidence 
in their bargaining representative. The allegation here injects a new 
dimension to Respondent's long list of proven violation of the Act and 
Respondent's actions directed to employees suggest ttiat Union officials were 
acting directly contrary to employee interests. 


15 /This exchange is corroborated by several witnesses. 

16 / Mo Charge alleging discriminatory motivation with regard to Weingarten's 
lay off was filed. 

17 / The harassment and disparate treatment toward Weingarten bears a 
striking similarity to Respondent's actions directed toward another Union 
Steward, Tobin, found by the Board to be violative of the Act ( United 
Aircraft . 188 NLRB No. 96) wherein it was also held "... the record shows 
that a pattern of discrimination against Union stewards has been perpetrated 
by Respondent in prior cases." (188 NIRB No. 96, at p. 3; citing also 179 
NLRB 935 and 180 NLRB 278). 

18 / Footnote 18 appears on next page. 
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The contracC between the Company and the Union provides that "Enployeea 
after attaining age sixty-five (65) may, at the discretion of the Company, 
be retired, or, where they are ineligible for retirement, be terminated from 
their employment with the Company." (1971 Agreement, Article XXIII, Section 
Z) Pursuant to this provision, it has been the Respondent's consistent 
practice to unilaterally extend the employment of retirees for one year 
periods when such extensions were deemed to be In the Company's best interests. 
The Union, General Counsel tdll show, has never been consulted with, nor has 
it ever participated in the management decision either to retire or to extend 
an employee's tenure. 

Thus, Union member John Smallrldge, an employee at the Middletown plant, 
reached the age of 65 in June, 1968, and beceme eligible for retirement. 

At the request of the Company, Smallrldge accepted three one-year extensions, 
Che last of which was due to expire on June 30, 1971. The Union played no 
part In any of these extension arrangements. 

In April, 1971, approximately 10 weeks prior to the expiration of hie 
extension, Smallrldge was suenoned to Che office of his supervisors. General 
foreman Peter Laskavin and Foreman Peter Valenti. The Respondent's 
representatives Informed Smallrldge that many men were being laid off and 
that Smallrldge would therefore have to accept retirement ten weeks earlier 
than planned. Laskavin said that he had done everything he could to retain 
him but that It was the Union that was forcing his early termination, not 
the Respondent. Laskavin related that Plant Service Supervisor, John LeBlanc, 
hnd spent the entire afternoon attempting to persuade the Union to permit 
Smallrldge to remain until June 30, but to no avail. Accordingly, Smallrldge 
was advised that he would be retired on April 18, 1971. 


7s7 lAille It may be argued that the allegations contained In Sections 8 a 
and b and 9 a and b of the Amended Conplalnt are similar to the Issues framed 
by the Charge and Amended Complaint In 204 NLP.B No. 133, the allegation 
contained In Section 9 c of the Instant Amended Complaint Is novel in that 
It was not part of the Issues presented to ALJ Pollack (see TXD 240-72), 
nor In any ocher prior cases. 
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Imnediately thereafter, Smallrldge confronted Union Representative Bill 
Nellie to complain about the Union's actions In forcing his premature 
discharge. Nellis denied that he had an> responsibility for, or knowledge 
of Smallrldge's retirement, and after checking with other union 
representatives, informed Smallrldge that the Union was In no way responsible 
for Smallrldge's termination. 

On the following day, Smallrldge approached Valenti and Laskavln and 
accused them of lamroperly blaming the Union for his retirement. Valenti 
and Laskavln denied that they had ever attributed Emallrldse's termination 
to the Union, now Insisting that It was solely the Company's decision as 
part of a general layoff. 

Subsequently, on April 14, after Smallrldge had been told that the 

Union had nothing to do with his early retirement. Union steward, James 

Kenyon, In the conqtany of employees Bob Hodges and Ed Botelho, entered the 

19 / 

plant service office where Foreman Henry Czarneckl was collecting 

contributions on behalf of Smallrldge. Wlten Hodges asked what these 

contributions were for, Czarneckl reap.. ’ '' that "Smallrldge was being 

retired and since he had two extensions already and the Union had said that 

snyone who was on extension had to be retired." Ccamcckl ul«l>d that "there 

20 / 

v:as nothlikg the foreman or the general foreman could do about It." 

General Counsel contends that Smallrldge's case presents two separate 
attempts to falsely attribute accelerated retirement of an employee to the 
Union, which were given wide circulation by Respondent 'n order to disparage 
the Union In the eyes of the employees and consequently to wrongfully inter¬ 
fere with the protected rights of the eicpluyees. 


19 / The Union has never filed a grievance over any of the foregoing events. 

20 / Czarneckl, It should be noted, Is a foreman In the some department as 
Smallrldge but on another shift. Accordingly, It is clear that Respondent's 
false accusations regarding the Union's Involvement with Smallrldge's early 
retirement had spread. 





In conclusion. It is noted that the Amended Cooplelnt wes Issued 
consistent with prior "United Aircraft cases" cited above, tihleh show a 


general hostility toward employee protected rights . desionstrated 

hostility towards unionism and proclivity towards violating the Act." 

( United Aircraft Corporation . 179 NLRB 935, 937) and "... pattern of 

discrimination against union stewards [as] perpetrated by the Respondent In 

prior cases" ^188 NLRB No. 96 at p. 3) and "... general pattern of 

cntl'unlon hostility and discriminatory conduct (United Aircraft Corporation 

V. N.L.R.B. . 440 F. 2d 85, 100), all of which are designed to frustrate and 

dls,'arete the Union's lawful role as bargaining representative. 

To the extent that the Board's decision In 204 NUIB No. 133, may change 

or require a different course of action. Including deferral. Counsel for the 

21 / 

General Counsel does not deem It appropriate to comment. What has been 
done here Is to lay before the Board In detail all the relevant' facts which 
would be presetted by way of an expanded opening statement to an Administrative 
Law Judge. The final disposition of Respondent's Hotlon ultimately must 
rest with the Board. 


Respectfully submitted, 
/s/ S. Anthony dlClero 


S. Anthony dlClero 
Counsel for the General (kninscl 
National Labor Relations Board 
First Region 

Buifinch Building, Seventh Floor 
15 New (%ardon Street 
Boston, Massachusetts 


TU Osunsel does deem It appropriate, however, to note prior decisions 
involving the Instant parties wherein deferral was not allowed. United 
Aircraft . 180 NIRB 27,: (fn. 2); United Aircraft . 188 NLRB No. 96 (fn. 1) 
upon facta strikingly similar to those presented herein. Xn addition. 
Counsel takes note of the Board's decision in National Radio Company Inc. . 
198 NLRB No. 1, page 20, where United Aircraft (k>rporatlon's "pattern of 
action subversive of Section 7 rights" was tised as a comparison of the type 
of conduct necessary to hegate deferral. 
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Case No. l-CA-7890 


Case No, )-CA-8626 


CHARGING PARTIES’ OPPOSITION TO RESPONDENT’S 

_ MOTION FOR SUMMARY JUDGMENT _ 

1. The Company’s Motion for Summary Judgment is based on the Board’ 
decision in United Aircraft Corporation , 204 NLRB No. 133 (the Pollack case) 
decided July 10, 1973, We are today filing a motion for reconsideration in that 
case. We annex hereto and incorporate herein a copy of that motion without the 
exhibits, which are of record in this case. Of course, if the motion for reconsid 
eration in the Pollack case is granted, the Company’s motion in this case must 
be denied. 

2. With respect to the Company’s assertions regarding the basis of the 
complaint herein, little need be added to the General Counsel’s response to the 
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Comiiany's motion. The General Counsel's description of the basis of his 
complaint reveals the seriousness of the allegations. We emphasize only the 
following points: * 

a. Section 8 of the complaint alleges repeated interference by the 
Company wltli employee efforts to process grievances. For the Board to defer 
to arbitration with respect to such charges "would indeed be to 'turn the blade 
inward.'" Cf., Graham v. Brotherhood of Firemen, 338 U.S. 232, 237. Tbe 
denial of information, which Is part of the allegations of § 8, must be remedied 
"in aid of the arbitral process, " NLRB v. Acme lndust T-< al Company , 385 U. S. 
432, 438. Deferral of the charges in § 8 would cause precisely the kind of delay 
against which the Supreme Court admonished in NLRB v. C & C Plywood Coiporatlon, 
385 U.S. 421, 429-430. 

b. Sections 9(a) and (b) of the complaint involve additional incidents 
of harassment of Union officials. This alone should cause the Board to realize, 
in light of the established pattern of such harassment, that Its sanctions must be 
applied against this Company with greater vigor, rather than wlthdrawi. 

c. As the General Counsel says "... the allegation made in Section 9 
c of the Amended Complaint illustrates a novel and insidious underml '.lng of the 
em.ployees' confidence in their bargaining representative: [it] injects a new 
dimension to Respondent's long list of proven violations of the Act and Respondent's 
actions directed to employees suggest that Union officials were acting directly 
contrary to employee interests. " As the General Counsel describes it, this 
allegation "presents two separate attempts to falsely attribute accelerated 
retirement of an employee to the Union, which were given wide circulation by 
Respondent in order to disparage the Union in the eyes of the employees and 
consequently to wrongfully Interfere with the protected rights of the employees." 
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What remedy an arbitrator can provide for the Company's willful and false 
disparagement of the Union cannot readily be imagined. 

3, E.’en on its own terms, the Company’s motion represents an over¬ 
reach. The relief sought is "an order dismissing the complaint herein, retaining 
jurisdiction for the sole purpose of entertaining an appropriate and timely 
motion for further consideration on a proper showing that these disputes have 
not been resolved with reasonable promptness through grievance and arbitration 
procedures or that such procedures have not been fair and regular." But the 
Company omits mention of the other purpose for which the Board retains 
jurisdiction under Collyer, namely, to assure that the grievance or arbitration 
procedures "have not • * * reacued a result which is repugnant to the Act." 

77 LRRM at 1938. The Company apparently wishe.s to avoid even the possibility 
of such consideration by the Board. 

CONCLUSION 

The Motion for Summary Judgment should be denied and the case assigned 
for hearing before an Administrative Law Judge according to the Board's usual 
procedures. 

Respectfully submitted, 

PLATO E. PAPPS 

Machinists Building 
Washington, D. C. 20006 


September 14, 1973 


RATNEK and DRIESEN, P. C. 
818 - 18th Street, N. W. 
Washington, D. C. 20006 
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ciiJvriiMCATii: oi- sriiivici- 


1 hereby certify that a copy of the foregoing Opjxjsition to Respendent's 
Motion for Summary Judgment has been mailed by first class mail, ix)stage 
prepaid, this 14th day of September, 1973, to: 


Robert S. Fuchs, Esq. 

Director 

First Region, National Labor Relations Board 
Bulfinch Building 
15 New Chardon Street 
Boston, Massachusetts 02114 

Joseph C. Wells, Esq. 

1225 Connecticut Avenue, N. W. 

Washington, D. C. 20036 

Joseph C. Wells, Esq. 
c/o N. B. Morse 
United Aircraft Corporation 
400 Main Street 

East Hartford, Connecticut 06108 



ozart G. Ratner 


# 


\ 




UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
WASHINGTON, D. C. 


In the Matter of ) 

) 

UNITED AIRCRAFT CORPORATION ) 

(PRATT & WHITNEY AND HAMILTON ) 

STANDARD DIVISIONS) ) 

) 

and ) 

) 

LOCAL LODGES # 1746, 7-^3 and 700, ) 

INTERNATIONAL ASSOCIATION OF ) 

MACHINISTS AND AEROSPACE ) 

WORKERS, AFL-CIO ) 

. ) 

) 

UNITED AIRCRAFT CORi- <'TION ) 

(PRATT & WHITNEY DIVIS ; ) 

) 

and ) 

) 

CANEL LODGE NO. 700, INTERNATIONAL ) 
ASSOCIATION OF MACHINISTS AND ) 

AEROSPACE WORKERS, AFL-CIO ) 


Case No. l-CA-7234 


Case Nos. l-CA-6952 
l-CA-7518 


MOTION FOR RECONSIDERATION 


Puisuant to §102.48(d) of the Board's Rules and Regulations the 
charging parties hereby move the Board for reconsideration of its Decision 
and Order in these cases dated July 10, 1973. In that decision the Board 
dismissed the complaint while retaining jurisdiction according to the 
formula in Col Iyer Insulated Wire Co. , 192 NLRB No. 150. We urge that 
on reconsideration the Board decide these cases on the merits and grant full 
relief to the General Counsel and the charging party in accordance with our 
prior submissions herein. In support of this petiticii we stride as follows: 
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1. The Board's decision purports to be in accord with its own 

prior precedents beginning with Collyer . The Board specifically relies on 

National Radio Co,, Inc, , 198 NLRB No. 1, 80 LRRM 1718, quoted at 

p. 4 of the Board's Decision and Order herein (hereafter "D & 0"). 

In National Radio the Board held for lue first time that it would apply the 

Collyer deferral principle where a violation of 18(a)(3) of the Act has been » 

alleged. But the Board there expressly "distinguished" from the National 

Radio case "those in which a history of such [union] animus or pattern 

of ^ tion subversive of Section 7 rights has been alleged." (D 8i 0, p. 20). 

The decision which was cited as exemplifying the circumstances in which 

deferral would be inappropriate was United Aircraft Corp., 188 NLRB No, 96, 

1 / 

76 LRRM 1405, to which we shall refer hereafter as the Sherman case. 

In the Sherman case the company repeatedly urged the Board to defer to 

arbitration, but the Board, on Interlocutory appeals, and again In its final 

decision, expressly rejected the request for deferral, reached the merits and 

concluded that the company had Illegally discriminated against a union steward, 

one Tobin. Even Member Brown, who during his service on the Board was 

the leading protagonist of deferral to arbitratiC’ , said; 

"Although Member Brown would normally defer •> 

to gilevance-arbitratlon procedures in the type 
of situation involved hert, hs concurs In the 
present case In view of the posture of reiuwCd' 


1/ It would be convenient to refer to the various cases in which the 
company has been charged with and found guilty of unfair labor practices 
as United Aircraft I, United Aircraft II, etc. But we can no longer keep 
count. Accordingly, we refer to each of these cases by the name of the 
Trial Examiner (Administrative Law Judge) before whom the case was 
tried. 
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Board uecisions in 179 NLKB No. 160 (Weil 
decision] and 180 NLRB No. 49 (Peterson 
decision]." 188 NLRB No. Q6, p. 2, n. 1, 

76 LRRM 1405, 1406, n. 1. £/ 

The lengthy course of litigation of the deferral issue in the Sherman case 
is detailed at pp. 4-7 and Exhibits A-K of the Reply Brief for the 
Charging Party herein, dated July 7, 1972. The present case involves 
allegations of identical illegal discriminatory conduct ag': ist union 
stewards. Ir. terms of National Radio it differs from Sherman only in that 
the "pattern of action subversive of Section 7 rights" that much clearer, so 
that there is all the more reason to bring this case within the exception to 

y 

deferral recognized in National Radio. 


2/ Member Brown's views are particularly worthy of attention in light 
of Chaimr t Miller's characterization of him as the "father of the Collyer 
<^octrine". "Deferral to Arbitration -- Temperance or Abstinence?'* Remarks 
before the Georgia Bar Association, May 4, 1973, 83 LRR 72, 73. 

3/ Lest there be any doubt as to our position, we observe that we do not 
agree that National Radio was rightly decided, even on its own facts. Its basic 
holding is that deferral by the Board to arbitration is warranted if "an asserted 
wrong is remediable in bcth a statutory and a contractual forum." 198 NLRB 
No. r, 80 LRRM 1718, 1722. It is true, as was there said, that both the 
Board's and the arbitrator's ' jurisdictions exist by virtue of congressional 
actioii" (i^.). But Congress consciously chose to provide concurrent remedies 
in order to enlarge, rather than limit, the remedies available to an aggrieved 
party. See House Conference Report No. 510, 80th Cong. 1st Sess. p. 52. 

That policy, to insure "all merited relief" (United Steelworkers v. American 
International, etc., 334 F.2d 147, 152 (5th uir.;), is respected by ihe supreme 
Court's decisions in Smith v. Evening News, 371 U.S. 195; Carey v. 
Westinghouse , 375 U.S. 261; hiLRB v. C & C Plywood Corp. , 385 U.S. 421; 
NLRBv. Acme Industrial Co., 385 U.S. 432; and NLP.B v. Strong, 393 U.S. 
357. It was ably articulated by Judge (now Mr. JusHceyBlackmun in NLRB 
V. Huttig Sash & Door Co. , 377 F.2d 964, 969-970 (8th Cir.); 

"We detect in the two decisions a desire, and perhaps 
even a policy, on the part of the Court to give impetus 
to the various ways of settling labor disputes; to 
expedite these matters; to avoid delay either in the 
o courts or in the arbitration process; to emphasize and 
protect, in cases of doubt, and to give priority to, 
statutorily declared rights; to regard as no more than 
secondary any contract interpretation aspect of what is 
regarded as basically an unfair labor practice dispute or 
as merely related to primary Board function under the 
Act; to take a broad, and not a narrow or technical, 
approach to the Act and to the multiplicity of channels 
available for resolving disputes; and not to close the door 
upon Board expertise when such restraint is clearly not 
violative of congressional mandate." 


V 


Moreover, llie Uoarl had twice previously decided charges of 
discriiuiiiaiion against unic.' stewards on their merits in the face of 
respondents' insistence on deferral to arbitration. United A ircraft Corp. , 

179 NLllB 935 ( Weil ) and 180 NLRB 278 ( Peterson) . The Weil and Peterson 
cases were jointly affirmed at 440 F.2d 85, 99-100 (C.A. 2), where the 

Court said on this point: 

"First, United Aircraft argues that the Board 
should have required the unions to arbitrate their 
complaints regarding the disciplinary action taken 
against stewards. The company is unable to cite 
any case to support its position, and precedent is 
clearly to the contrary. N.L.R.B. v. Strong, 393 
U.S. 357, 89 S.Ct. 541, 21 L.Ed. 2d 546 (1969), 
is directly in point. Justice V.'nite there stated: 

'Firing an employee for union mem¬ 
bership may be a breach of contract open 
to arbitration, but whether it is or not, 
it is also an un.'air labor practice which 
may be remedied by reinstatement with 
back pay under § l6(c) even though the 
Board's order mandates the very compen¬ 
sation reserved by the contract.' 

393 U.S. at 362, 89 S.Q. at 545. See also Lodge 743, 

1AM V. United Aircraft Corp., 337 F.2d 5 (1964), cert, 
denied, 380 U.S. 908, 85 S. Ct. 893, 13 L.Ed.2d 797 
(1965). 

"We also note that if the Board had declined to enter¬ 
tain these claims, arbitrators deciding individual cases 
may never have found the general pattern of anti-union 
activity' which is now revealed to us. While in appropriate 
cases the district court can order the union to arbitrate 
a claim of unlawful discharge despite the fact that an 
unfair labor practice charge is pending. United Aircraft 
Corp. v. Canel Lodge No. 700, lAM, 436 F.2d 1 (2d Cir. 

1970), the jurisdiction of the Board and the arbitrator is 
concurrent, and the arbitration clause does not oust the 
Board of jurisdiction." 

Nevertheless, in the present case the Board abandons the course which it 
took in the Weil, Peterson and Sherman cases; and, while purporting to follow 
National Radio, ignored the limitation on the rule v)f that case which was there 
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announced. A decent respect by the IkKird for its own prior opinions, 
to say nothing of that of tlie Scctind Circuit quoted above, would alone 
warrant reconsideration in the present case. Moreover, by allowing 
the company to relitigate the question of deferral which has been fully 
briefed and argued by these parties on three prior occasions the Board 
endorses a grave abuse of its own processes, thereby defeating the 
avowed purpose of the deferral policy of preserving the "limited resources 

of this Agency" (D & O, p. 6). 

2. The Board's Decision is inconsistent with prior precedent 
also in its failure to "find that the number and nature of these instances 
of alleged misconduct reflect a pattern of continuation of prior unfair 
labor practices found against this Respondent," and its conclusion that 
"we can reasonably rely on contractual machinery satisfactorily to 
resolve disputes" (D & O, p. 5). In identical circu nstances the Board 
previously found a "general pattern of anti-union activity" which, as the 
Second Circuit noted, might have escaped "arbitrators deciding individual 

cases" (440 F.2d at 99). 

In the same case the Court rejected me Company's argument, 
which has now belatedly found favor with the Board, that violations of 
employee rights somehow lose their significance when they are perpetrated 
by "individual first-level supervisors and several plant security employees" 
(D&O, p. 4). See 440 F. 2d at 92. Does the Board really think that in a 
large industrial enterprise (D & O, pp. 4-5) disciplinary suspensions to 
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4/ 

employees are issued by ihe President of the corporation? 

3. The Board refers to "the litigious characteristics exhibited 
in the past by both parties " (D & O, p. 7). We earnestly suggest that the 
Board, all of whose members were appointed by a President who 
campaigned on the issue of "Law and Order" should pause to reevaluate 
a doctrine whereby it tars with the same brush a recidivist offender and 
its victim. Indeed, the situation is even worse, since at pp. 6-7 of 
the Board’s Decision it vents its sarcasm ("we are not particularly 
desirous") at the charging party because it "seek[s) adjudication by this 
Board" of "innumerable individual disputes” -- that is of those acts of 
the Company which implement the Company's basic objective to undermine 
and ultimately destroy the Union’s ability to function effectively. Why 
does the Board sit if not to "resolve each such dispute" where,' unless 
the Board exercises its remedial authority, the employees and their 
union are at the mercy of an employer who has already been adjudicated 
to have "follow[ed] a general pattern of anti-union hostility and dis¬ 
criminatory conduct"? 440 F.2d at 100. 

Even the citations at D & O, p, 2, n. 2 do not list all the cases 
in which the Company has been found guilty of unfair labor practices by 
its conduct from 1960 through 1969. See United Aircraft Corp. , 181 NLRB 

4/ Moreover, even the Board's suddenly casual attitude toward 

""occasional supervisory midconduct" (D & 0, p. 5), cannot explain its 
refusal to remedy other violations, which occurred at higher levels of 
the Company hierarchy. Of course, when the truly "relevant factors" are 
placed "in context" ( D & O, p. 4) -- namely the historic relationship 
between these parties--it is not merely inexpert, it is utterly naive to 
assume that the actions which the Complaint alleges to be unfair labor practices 
do not reflect and implement fundamental Company policy. Sec 440 F.2d 
at 92. 
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892 (Vosc case), enforced 434 r.2d 1198 (C.A. 2). The events which 
arc the subject of tlic Complaint in this ease merely bring the record 
up to February 1971. The Company's continued flouting of tlie Act 
while the present case was in litigation is the subject of cases 1-CA-789C 
and l-CA-8626, discussed at p. 11, infra . 

The foregoing history is more than enough to establish the 
extraordinary enmity which this company has shown to its employees’ 
statutory rights. In fact, however, that policy antedates the Wagner Act, 
and is recorded in the reports of this Agency as early as 1 NLRB 236. 

We trace in the margin the Company's publicly documented misconduct 

5 / 

from the mid-thirties through 1959. 


5/ 1. In 1937, the LaFollette Committee exposed the industrial 

espionage tactics which the Company used to defeat unionization. S. Rep. 
No. 46, Part 3, Senate Committee Report on Industrial Espionage, 75th 
Cong., 2d Sess., 1937, pp. 67-69. The Committee reported (at p. 67): 

"The cumulative effects of the myriad spy 
activit’^^s we have discussed create a nightmare of 
fears in the industiial community. Men who 
know they are being spied upon lose their morale. 

For this reason the management frequently lets it 
be known that spies are in the plant. For example, 
in the Pratt & Whitney Aircraft Mfg. Co. of Hartford, 
Conn., a spy of the National Metal Trade Association 
reported to the management the names c he members 
who attended union meetings. According o James 
Matles, grand lodge representative of the International 
Association of Machinists, as soon as employees 
would come to work follwing a union meeting 

a foreman by the name of Rice in that 
department would go over to our members 
and tell them everything that happened at 
the meeting, and they should keep their mouths 
shut and stay away from meetings or they woild 
be fired. This resulted in intimidation, and 
that was the reason the employees stayeiicaway 
from meetings." 


(footnote continued) 
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2. In 1936, the National Labor Relations Board found that the 
Company, at East Hartford, violated Section 8(1) and (3) of the Act by 
discriminatorily discharging and refusing to reinstate eighteen union 
officers, committeemen and stewards for participating in a protected 
work stoppage. United Aircraft Manufacturing Corporation, 1 NLRB 
236. 


3. Ten years later, in 1946, the Board found that the Company 
had agein, at East Hartford, violated Sections 8(1) and (3) by (a) dis¬ 
criminatorily barring union organizers from access to a roadway 
bordering the plant; (b) discriminatorily prohibiting distribution of union 
literature on Company parking lots; (c) promulgating and enforcing rules 
prohibiting solicitation of membership and distribution of union 
literature on Company property on the employees' own time; and (d) 
discriminatorily discharging union adherents. United Aircraft Corporation , 

67 NLRB 594. 

4. Four years later, in 1950, after full hearing on the complaint, 
and over the charging union’s objections and without its participation, the 
Board accepted a settlement in which the Company agreed that it would 

(1) reinstate the two allegedly discriminated against union officers with back 
pay; (2) bargain collectively in good faith with the International Association 
of Machinists, and (3) refrain from a variety of specific unfair labor 
practices, including; (a) discharging and transferring employees to 
discourage union mernbership and support of the Union; (b) interrogating 
employees concerning their union affiliations; (c) warning employees to 
refrain from joining or assisting the union and threatening them with 
discharge or discipline if they did not; and (d) engaging in surveillance and 
soliciting and/or accepting reports from employees as to their own union 
activities, the activities of others and activities of the Unions. United 
Aircraft Corporation, Pratt & Whitney and Hamilton Standard Divisions , 

Cases Nos. 1-CA 609 and 610, settlement agreements approved by the 
Board, June 13, 1950. 

5. In September, 1959, the Company, at its Florida Research and 
Development Center, after hearing in Board Case No. 12-CA-908, in which the 
complaint alleged threats of reprisal and discriminatory discharge of three union 
adherents, entered into a settlement agreement '^providing for reinstatement 

of all the alleged discriminatees" with back pay. Pratt 8: Whitney Aircraft 
Division, Etc. , 133 NLRB 158, 159-160, 167. 

6. A month later, in October 1959, the Board found, the Company 
discriminatorily, in violation of Section 8(a)(4) of the Act, refused employment 
to a former employee, Schutta, because he had testified against the Company 
in Case No. 12-CA-908. The Board ordered the Company to cease and desist 
from violating Sections 8(a)(1) and (4), and to reinstate Schutta with back pay. 

Ibid. The Board's order was enforced by' the Fifth Circuit, 310 F.2d 676. 

7. The Board found that almost simultaneously, on September 16, 1959, 
at its North Haven plant, where the employees were represented by a UAW Local, 
the Company launched an illegal prohibition against distribution of union 
literature by employees in the plant during non-working hours. United Aircraft 
Conioration, 139 NLRB 39, enforced 324 F.2d 128 (2 Cir.), cert, denied 

376 U.S. 951. 
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4. The Decision and Order herein is based on the Board's 
belief, notwithstanding the Comp^’ny’s long history of violations, that 
"there is positive evidence of maturation of the collective bargaining 
relationship" ( D & O, p. 7). The Board docs not expressly identify 
that "evidence" but it apparently is relying on the circumstance that 
the "Union's claims of unjust suspensions have * • • been arbitrated, 
the suspensions found unjustified, and the Company has in each instance 
fully complied with the arbitrator's awards." (D & O, p. 5.) 

The initial infirmity in this argument is that it assumes the answer 
to one of the issues raised by the exceptions to the Trial Examiner's 
Decision: whether the Company's compliance with the arbitrator's award, 
though sufficient to remedy its violation of the contract, is also sufficient 
to vindicate the charging party's statutory rights and the public interest 
in enforcement of the Act. Though this is a question which goes to the 
heart of the Board's statutory jurisdiction it is nowhere discussed in its 
Decision herein. In the circumstances of this case it is clear that mere 
reversal of the stewards' suspensions after arbitrators' awards is wholly 
inadequate to eliminate their chilling effect, particularly if those suspensions 
are viewed, as the employees inevitably view them, against their back¬ 
ground. Nor can such awards deter this Company from repeating such 
misconduct. A formal finding of a violation of law, a cease and desist 
order, and notice posting are the least that is required, and these are 
weapons which Congress placed in the Board's armory, but which arbitrators 
do not possess. Actually, however, in the light of the Company's 
unparalleled history of venomous anti-union activity, it is clear that the 
only ultimately effective sanction for its wrongdoing, and the only hope 
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for deterrence of future violations, Vj exercise by ibe Board of its 
statutory power to institute contempt proceedings under the Court orders 
against the Corrqjany which are already outstanding. That course alone 
would appropriately utilize "the limited resources of this Agency" 

(D & 0, p. 6), to vindicate the policies of the Act against this persistent 
and hardened offender. 

An even more telling objection to the Board's reliance on the 
prior arbitration awards is that they do not establish any "maturation 
of the collective-bargaining relationship," at least if that phrase is 
intended to mean employer acceptance of the statutory right of its 
employees to be effectively represented by the Union invindicating their 
rights and inter"~ts when they conflict with those of the employer. The 
arbitration process rests upon and is capable of finally resolving disputes 
in a context of mutual respect by the parties for each others' status, 
and the effective performance of their respective roles. However, where the 
nature of the dispute calls into question the very existence of that respect 
by one party for the other, the arbitration process is, at best, a partial, 
inadequate, palliative. It is in just such cases that exercise of the 
statutory authority of the Board is indispensable. 

Indeed, the theory that the arbitration awards in thli case reflect 
"maturation of the collective bargaining process" actually does no more 
t un crown with success the Company's litigation strategy --a litigation 
stiutegy which it unrelentingly pursued in every available forum ever since 
the Weil case --to escape effective prohibition ot its anti-union tactics by 
substituting arbitration awards for statutory sanctions, including contempt, 
upon which Congress relied to terminate such patterns of illegal conduct. 
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Tar from proving "maturation of tlie collective bargaining relationship," 
the persistence of statutory violations by the Company proves exactly the 
opposite: despite all the Board orders and court decrees, and despite 
the arbitration awards, the pattern of infringement of employees’ statutory 
rights to incapacitate thefr bargaining agent continues. In short, 
there is no "positive evidence" in support of the Board's critical finding. 

To be sure, the Board wa unaware when it decided this case, that 
the pattern of illegal company conduct was continuing even after the events 
shown in this record. But the General Counsel's complaint against the 
Company in Cases l-CA-7890 and l-CA-8626, which the Conpany has now 
brought to the Board’s attention, reveals, at least prima facie , that insofar 
as the Company's respect for the law is concerned, nothing has changed. 

The details underlying the allegations of that complaint are meticulously 
described in the memorandum filed by the General Counsel in response to the 
Company's motion for summary judgment in those cases. In that motion 
the Company urges that these subsequent unfair labor practices also be 
remitted to arbitration in light of the Board's decision in the present case. 

The complaint, the motioti, and the General Counsel’s response are attached 
as Exhibits A, Band C respectively. 

The Board must take judicial notice of these documents, and re¬ 
evaluate its position in this case in light of them. 

5. Not only do Exhibits A and C negate the Board's optimistic 
appraisal of the situation at United Aircraft; Exhibit B is a direct consequence 
of tlie Board's decision herein. When the litigation strategy which was 
rejected in Weil , Peterson , and Sherman suddenly succeeded in this case, 
the Company’s immediate response was to urge that the latest charges 







ii nist) bo Collycri/xil. 'I'hc CDiiscqucncc, if this ilcci.sion sUiikIs, 
ami is followed, is lo wiihdiaw ilie pioleciioii of ibc Act from ilic cliarging 
unions and the "svcll over -10,000 emplo)'ces" employed by the Company 
in the stare of Connecticut ( D Si O, p. 4). 

Respectfully submitted, 


PLATO E. PAPPS 
Machinists Building 
Washington, D. C. 20036 


RATNER and DRIESEN, P. C. 
818 - 18th Street, N.W. 
Washington, D. C. 20006 



By: MOEART G. RATNER 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 




la the Matter of * 

* 

UNITED AIRCRAFT CORPORATION * 

KPRATT & VITIITNEY DIVISION; * 

HAMILTON STANDARD DIVISION) * 

* 

and * 

* 

LODGES 700 and 743, INTERNATIONAL ♦ 
ASSOCIATION OF MACHINISTS AND * 
AEROSPACE WORKERS. AFL-CIO ♦ 

* 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION) * 

* 

and * 

* 

LODGE 1746, INTERNATIONAL ASSO- * 
CIATION OF MACHINLSTS AND AERO- ♦ 
SPACE WORKERS, AFL-CIO * 




CASE NO. l-CA-7890 


CASE NO. l-CA-8626 


REPLY OF UNITED AIRCRAFT CORPORATION TO 
GENERAL COUNSEL'S RESPONSE TO ORDER TO 
SHOW CAUSE WHY RESPONDENT'S MOTION FOR 
SUMMARY JUDGMENT SHOULD NOT BE GRANTED 


Counsel for the General Counsel has responded to the Board's show 
cause order in a manner prohibited by the Federal Rules of Civil Procedure 
and his response contains a complete distortion of the entire matter. 

In fie first place. Counsel for the General Counsel, in paragraph 4 
of his response, "offers de bene" a lengthy statement of "facts" which he 
states are "available to support the Amended Complaint and which would, 
at trial, be offered in support thereof. " His so-called "facts", however, 
are set forth in his response without any supporting affidavit, and constitute 
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for the most part, an accusatory diatribe against Respondent, reminiscent 
of those repeatedly perpetrated by the same counsel in his and his associates' 
10-year abortive crusade against this Respondent in United Aircraft Corpora¬ 
tion . 192 NLRB Ne. 62. 77 LRRM 1785 (1971). 

Such "facts" as Respondent submitted to the Board in its motion for 

summary judgment were supported by affidavit. Counsel for the General 

Counsel has not filed such an affidavit although Rule 56(e) clearly requires 

that such an affidavit be filed if facts stated in a response are to be relied 

1 / 

upon by a court or adjudicatory tribunal in ruling on the motion. 

In any event. Counsel f. - the General Counsel's response does not 
deny any of the facts set forth in Respondent s motion, and does not direct 
itself to the real issue present in this case. The real issue in this case — 
as it was in United Aircraft Corporation , 204 NLRB No. 133 (1973) -- is 
whether the Board will permit a union to use Board processes rather than 
contractual grievance procedures including arbitration to decide each and 
every dispute which inevitably arises in the d»y-tc-day operations of a large 
company. 

Although the General Counsel's response to the Board's show cause 
order states in paragraph 2 that he "takes no position with regard to" 
Respondent's motion fov summary judgment, it is obvious from the remainder 
of that response that this statement is at best hypocritical. Obviously, the 
General Couxisel believes that these Unions have no obligation to bargain 
with Respondent with respect to any disputes which also allegedly involve a 
violation of the Act. 

V7 See, e.'g., Goldman v. Summerfield, 214 F. 2d 858 (D. C. Cir. 1954); 

6 Moore 's Fed. Prac. . Sec. 56.01 M3-l^/. 
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This attitude of the General Counsel simply reflects the Unions' 

strategy with respect to this Respondent. The Unions have repeatedly 

reiused to arbitrate dispi'^'^s simply because the General Counsel has 

issued a complaint comernin.’ such disputes, and have succumbed to 

arbitration only after Respondent has applied judicial pressure to compel 

2 / 

them to honor their contractual commitments. The General Counsel's 
support of the Unions' resistance to its own contractual grievance proce¬ 
dures including arbitration is directly contrary to the Board's direction 
obviously implicit in its decision, supra , that the parties here "make 
sensible ar.d effective use of their own procedures to resolve the kinds 
of disputes involved in this proceeuing. " 

As noted in Respondent's motion for summary judgment. Respon¬ 
dent on July 13, 1973, wrote to the Unions inviting them to submit their 
p>ending disputes to the grievance procedure and possible arbitration. 

The Unions, in an acrimonious reply, have refused to submit to these 
procedures, stating that the request is "at least piemature" (Affidavit, 
Exhibit A). 

Respondent has not filed a charge with the General Counsel, con¬ 
cerning this blatent refusal of the Unions to bargain, for two reasons. 

First, this Respondent is understandably tired of litigation, and, second, 
it appears doubtful that the General Counsel --in view of his historical 
supp rt of these Unions in their 13-year vendetta with this Respondent -- 

2/ See, United Aircraft Corporation v. Lodge 700, lAM , 314 F. Supp. 371, 
74 LRRM 2518 (D. C Conn. 1970), affirmed 436 F.2dl,76 L?.RM ?:il 
(2nd Cir. 1970), cert, den'd , 76 LRRM 3028 (1971); United Aircraft 
Corporation v. Lodge No. 743, 1AM , 77 LRRM 3136 (D.C. Conn. 1971); 
United Aircraft Corporatio n v. Lodge 700, 1AM , 77 LRRM 3167 (D.C. 
Conn. 1971). 


\ 
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would Issue a compli .t. The General Counsel's response to Respondent's 

motion would appear to strengthen that doubt. Further, even if the General 

Counsel did issue a complaint, it is obvious that these Unions would simply 

litigate that complaint ad infinitum just as they have promised to do with 

3/ 

respect to the Board's previous decision. 

It is submitted that this obvious alliance between the General Counsel 
and tne Unions in open defiance of the Board's clear directions should not be 
tolerated. Both of these parties should be clearly advised that the Board's 
pclicies and those of the Act require that the Unions bargain with Respondent 
concerning- their disputes and that until they make a good-faith effort to do so, 
the Board will refuse to entertain any complaint against Respondent. 

The absurdity of the General Counsel's position is apparent. In his 

response to the Board's order to show cause, he sets forth (pages 4-6) an 

alleged unfair labor practice which consists of nothing more than an alleged 

refusal of Respondent to c^l a steward or to furnish information which he 

contends is required under the grievance procedures as set forth in the labor 

agreements. He states that these incidents are not a "mere contract breach 

but rather an unfair labor practice" which "frustrated" the employee's 

approach to the grievance procedure o*' deprived the Union of information 

necessary for use in the grievance? procedure. At the same time, however, 

the G merai Counsel is supporting the Unions' outright refusal to use the 

T/ In their letter dated July 24, 1973 (Affidavit, Exhibit A), the Unions 
promise that they shall "in due course, petition for judicial review 
of the Board's order." Meantime, they ha e moved the Board to re¬ 
consider its decision using the General Counsel's response to Re 
spondent's motion for summary judgmeht in this case as support for 
that motion for reconsideration (Affidavit, Exhibit B, pages 11-12). 
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grievance procedure whenever the Unions contend that a dispute involves 
an aJleged unfair labor practice. Tnus, on the one hand. Counsel for the 
Gei.^ral Counsel would use the procedures of the Board to compel the 
company to bargain as provided by the contractual grievance procedures, 
but, on the other hand, he tells the Unions that they car. totally ignore the 
same grievance procedures whenever they desire. 

This one-sided admin; stration of the Act is patently improper and 
directly opposite to the policies of the Act. As the Second Circuit noted in 
Nabisco, Inc, v N.L.R. B. , 479 F.2d 770, 83 LRRM 2612, 2613 (2nd Cir. 
1973): 


"^he legislative history shows that ^he policy underlying 
the Act intended that the Board woul^/ develop a policy of 
entertaining under these provisions only such cases alleg¬ 
ing violation of contract as cannot be settled by resort to 
the machinery established by the contract itself, voluntary 
arbitration or if necessary, by litigation in court. ... Any 
other course would engulf the Board with a vast number of 
petty cases that could best be settled by other means. In 
short the intention... in this regard is that cases of con¬ 
tract violation be entertained on a high''y selective basis 
when it is demonstrated to the Board that alternate methods 
of settling the dispute have been exhausted or arc not avail¬ 
able." 

Here it is only the Unions' intransigence - 'ouraged by the 
General Counsel -- which blocks the settlement of ..»ese disputes by 
"the machinery established by the contract itself." The Board should 
not reward the Unions for such conduct which is obviously contrary to 
the dictates of Section 8 (b) (3) of tlie Act. 

For the foregoing reasons, the General Counsel's response to 


the Board's show cause order should be stricken insofar as it relies 



upc»n unsupported factual allegations and Respondent's motion for summary 
judgment should be granted. 


Respectfully submitted. 



1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Counsel for Respondent, 

United Aircraft Corporation 

October 5, 1973 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 




In the Matter of * 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION; * 

HAMILTON STANDARD DIVISION) ♦ 

* 

and * 

* 

LODGES 700 and 743, INTERNATIONAL * 
ASSOCIATION OF MACHINISTS AND * 

AEROSPACE WORKERS, AFL-CIO * 

♦ 

* 

UNITED AIRCRAFT CORPORATION * 

(PRATT & WHITNEY DIVISION) * 


CASE NO. l-CA-7890 


and ♦ 

* 

LODGE 1746, INTERNATIONAL ASSO- ♦ 
CIATION OF MACHINISTS AND AERO- * 
SPACE WORKERS. AFL-CIO * 




CASE NO, l-CA-8626 


AFFIDAVIT 

IN SUPPORT OF REPLY OF UNITED AIRCRAFT 
CORPORATION TO GE’'’ERAL COUNSEL'S RESPONSE TO 
ORDER TO SHOW CAUSE WHY RESPONDENT'S MOTION 

FOR SUMMARY JUDGMENT SHOULD NOT BE GRANTED 

-^ 

State of Connecticut ^3 Octbber 5. 1973 

County of Hartford 

Nathaniel B. Morse, being first duly sworn, deposes and says: 

1. I am the sante Nathaniel B. Morse whose affidavit was previously 


submitted in support of the motion of United Aircraft Corporation for summary 
judgment in the above-captioned cases, and I am familiar with and have per¬ 
sonal knowledge of the matters hereinafter referred to in this affidavit. 

2. As set forth in my affidavit of July 23, 1973 (page 4 and Exhibit O, 
thereto), and in conformity with the Company's understanding of the National 
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Labor Relations Board's decision and direction to the parties in United 

Aircraft Corporation . 204 NLRB No. 133 (July 10. 1973), I invited the 

Unions on July 13, 1973, to meet with the Company as soon as possible 

% 

in an earnest effort to resolve the existing disputes, which comprise the 
allegations of the complaints in the above-captioned cases, through the 
parties' contractual grievance and arbitration processes or through a 
special dispute-solving mechanism to which the parties might mutually 
agree. 

The Unions rejected this offer to amicably resolve these disputes 
on July 24. 1973, terming the Company's request premature, in that it 
..ssumed the validity of the Board's decision and order in the case cited 
above, and stating that it would seek judicial review of that order in due 
course (Exhibit A, hereto). 

O 

3. On September 14. 1973. the Company, by counsel, was served 
with a copy of the Unions' motion to the National Labor Relations Board for 
reconsideration of the Board's decision in the above cited case (Exhibit B, 
hereto). 

i 

4. In all respects the facts set forth in this affidavit are true and 
correct to the best of my knowledge and belief. 



Sworn to before me this O 
day of October, 1973. 

Notary Public 


4 
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INTERNATiONAL ASSOCIATION of MACHINISTS 
and AEROSPACE WORKERS 


MACHINISTS BUILDING. 357 MAIN STREET. EAST HARTFORD, CONN, 06118 


Office of the 

Grand Lodge Representative 

CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 


Mr. N. B. Morse 

Vice President for Industrial Relations 

United Aircraft Corporation 

400 Main Street 

East Hartford, Ct. 06108 

Dear Mr. Morse: 


Area Code 203 


July 


"receivzd 
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JUL 251973 
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This will reply to your letter of July I3, 1973, suggesting 
that in consequence" of the Board*s decision in Cases Nos. l-CA-7234 
e_t ^., the parties should now meet in an attempt to-work out pro- * 
cedures to "resolve" through the grievance procedure and arbitration 
the "several disputes" involved in those cases and in Cases l-CA-8626 
and I-CA-7S9O. 


As you are no doubt aware, it is the Un-*' i»s position, concurred 
in by the two dissenting Board Members, that tne Board majority arbi¬ 
trarily, irresponsibly and ^lawfully abdicated its statutory function 
and obligation in this case by refusing to adjudicate and appropriately 
remedy by judicially enforceable cease and desist order the Company’s 
alleged and proven unfair labor practices. Those practices continue 
the Company’s historic policy and program of harassing Union stewards 
and preventing the Union’s representatives from functioning effectively 
to vindicate employees’ contractual and statutory rights and interests. 
Even assuming that grievance and arbitration procedures can appropri¬ 
ately adjudicate such violations, they cannot effectively prevent repe¬ 
tition, for arbitrators are not empowered to issue judicially enforce¬ 
able cease and desist orders. And history proves that, absent judicially 
approved cease and desist orders, enforceable by contempt sanctions, 
the Company will not effectively terminate its course and pattern of 
illegal conduct and will not take the steps necessary effectively to 
insure against repetition. 


What you and the Board majority euphemistically characterize as 
"several disputes" are, in actuality, the Union’s efforts to vindicate 
its statutory rights by the precise legal method Congress provided for 
their vindication. As it happens, that method is the only effective 
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Mr. N. B. Morse 


July 24, 1973 


avenue of redress, particularly against redidivist employers like 
United Aircraft , a fact which’ the Board itself recognized in 
National Radio ^.,‘'198 NLRB No. 1, footnote 16 and accompanying 
text. 

Accordingly, we consider your request, which implicitly assumes 
the validity of the instant majority decision, at the least premature 
We shall, in due course, petition for judicial reveiw of the Board’s 
order, in the hope of securing the effective relief which Congress 
mandated against violations such as these. » 



Very truly yours, 


Justin Ostro 

Grand Lodge Representative 


JO/sd 

cc: D.B.R. Sawyer 


A 
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tm;; u.vr kkal L/..p,0!i rr,i.ATio;;s J'.oaiu) 
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•V 


111 i.ii.: M.lCkCr oL 


V 


L'iaXLU AIKC!’.i'u-T CO.'n’OIiATTOW 
(r.!<AT.l St UHmiEA’’ DJVISIOA’; 

t;TA\’nARD DIVISIO”) 


and 


LODCoS 700 and 7A3, INTi:ru':AT TONAL 
AOr.OOTATION 0!' ILAOUT.UISTS /j-ID 
AEROiJrAC!: WORKERS, AFL-CIO 


* 


'V 

* 

* 

* 


* 

* 


* 


* 




UT:iTiD AlRCPw'.FT CORi’ORATIOH * 

(PRAXT A VRIITNEY DIVISION) 

and * 

* 

LODGE ]7A& INTERNATIONAL ASSO- * 

CIATICN OF J-5AC11INISTS AND AERO- * 

Sr/vCE WORKERS, i\FL-C10 * 

* 

iv * sv * * * jv * * ****** * * * * 


CASE NO- 


CASE NO. 1 


REQUEST FOR S.’:ECL'.L 
PEl'u'IIESlON TO FILE IIOTION 
TO TAKE OFFICIAL NOTICi: AND 
RECEIVE NEW EVICE.i'CE 


United Aircraft Corporation, re.^pondent herein, 
hereby requests special permission from the Board to 
file its motion to take official notice and receive 


new evidence, together with the accompanying affidavit 
and exhibits. For reasons in support of this request, 
respondent states as follows: 

1. This matter is now ponding before the Board 
pursuant to a notice to show cause and order tranfer- 
rjng pxIII tl'.c iL'it^d Aa^.,it.st 3, 17/3, 

v>fhich was issued as a result of respondent's motion 


l-CA-7890 


CA-8626 
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I<ji_ .lary ju.a'iiiciiiL l.ili.it July 25, 1973. 

2. Sul'!'i'i|Ui'i:tly, on or nhcuL Au^jusL 3, nml September 
15, i9V3, rc;.i>( cf.ivcly, the General CtuinacJ. iir.d the 
cliarf.inj^ parties filed 3 eaponsea to the shov; cause 
notice. On or about October 18, 1973 the espondent 
filed a reply to the response of Gineral Counsel. 

3. Uespoadent's motion for sunuiiary judjpuent is 
Croimdcd in th:: Hoard's rationale as set forth in 

Unii r.l Aircra ft C orporation . 204 KLlUj No. 133. There the Board 
refused to adjudicate the day-to-day disputes that in- 
evitabjy arise betxjeen employees represented by the 
chari’iiig parties and respondent's lovjer level supervision. 
Accordingly, the Board dismissed the complaint, retaining 
jurisdiction for the sole purpose of considering a later 
timely motion that the disputea have not been resolved 
through the parties' volu.itary grievance and arbitration 
mechanism.s vjith reasonable promptness or that such 
procedures were not conducted in a fair and regular 
fashion or the results reached were repugnant to the Act. 

4. In its motion for summary judgment, respondent 
showed that the disputes bctv;oen the parties raised by 
the allegations of paragraph 8 of the instant consolidated 
complaint were submitted to arbitration by the parties 




J.A. 75 




•1. (_;uu,,ir.” 


piiri itM Lhuii it i I'j; tlic irc:;()lutiiiii i>i those 

lliSiHltl S . 

5. On Docemiber 18, l'J73, Arhilrntor I. robert 

Feiiibcn-}; issued his Opinion and Av;;;rd resolvin" thoso 

/ 

disputes. And on Jr.nuary 18, 19?:', respondent took 
affiruative action to coiv.ply with the Arbitrator's 
award insofar as the respondent v.’as found to have 
violated the collective barsainini; a^irecnient. This is 
evidence which respondent now wishes to bring to the 
Board's attention. It further evidences the Board's 
conclusion in United Aircraft Ccrv . orccion , 

"that the parties' agreed-upon grievance and arbitration 
machinery has v.’orkcd - and worlicd fairly - v/jien given 
a chanct", and provides further support for respondent's 
position in this case that suiruiary judgment r.hould be 
granted in conformity with United Aircra ft and 
Sptciber^ Manufacturing Cc-npany , 112 KLRB 1030. 

For the foregoing I'casons, respondent retpiests 
that special permission to file its motion to take 
official notice and receive new evidence be granted. 


I 
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. O . !■ > » . / 

^ ' . • I ! 't t 

ill u. v.’iii.LS ; 


J. KAIVJl.IiTT 

1225 Conncoticv!l: Avemir',N.W 
WashJnijt-.on, D.C. 20036 

Attorneys For United 
Aircraft Corporation 


January 2C, 1974 
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UNITED STATES O;' A;;r';UiC:A 


* 


BE.'TTir: THE national LAUnil RELMIONS bOAlU) 

* * 1; vV -k * ‘k it * * it it k k k k it 


/n thn Matter of 

UNITED AIj’vCRAFT COKFOHATION 
(r.TATT A. \’i;iTNEY UIVISION; 
HAMILTON STAUDAllD DIVISION) 

and 

LODGES 700 and 743, INTERNATIONAL 
ASSOCIATION OF MACHINISTS /dlD 
AEROSPACE WORKERS, AFL-CIO 


UNITED AIRCRM'T C0RP01^.TI0N 
(ri^ATT & WHITNEY DIVISION) 


* 

* 

* 


k 

k 


* 

k 

* 

* 

* 

* 

* 


* 

* 

* 

* 


and * 

* 

LODGE 1746, INTERNATIONAL ASSO- * 

CIATION OF MACHINISTS AND AERO- * 

SPACE WORKERS, AFL-CIO * 


kkkkkkkkkkkkkkkkkkk'^ 


CASE HO. l-CA-78'vn 


CASE NO. l-CA-8626 


MOTION TO TAKE OFFICIAL 
NOTICE AND RECEIVE NEW 
__ EVIDENCE _ 

United Aircraft Corporation, respondent herein, 
hereby moves the Board to take official notice in the 
above captioned case of the Opinion and Award rendered by 
Arbitrator I. Robert Feinberg on December 18, 1973 
(Vandervoort Affidavit, Exhibit A), and to receive new 
evidence of respondent's continuing compliance with 
arbitrators' awards (Vandervoort Affidavit, Exhibit B). 
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Tli J lU-avil io i-»'Miiccfl ully 1-.‘il Ui t.Ki' ii m1;u-11 

of VaiKiorvooi-L iniv.! to I la; I oJ lo.Ji ii<’, rcimonf. 

ill lii'pport of tlii^'' motion: 

On July 1973, rcr.poiuloiiL lilecl a motion 

for oommary Boai-'d. 

In li-.r.t motion rc.sijondont ompliHoltiod that tho diapntes 
l.ctwcon tho parties raised by tiv; all e-ation:; ■ of 
para-ijraph 8 of the instant consolidated complaint 
were submitted to arbitration by the parties on May 
2-'i, 1973, and that the parties la re then av.’oitlnj; the 
arbitrator's resolution of those disputes (Vandervoort 
Affidavit, p. 2). 

On December 18, 1973, Arbitrator Foinberg 
resolved the disputes embraced by paragraph 8 of the 
complaint through his ((pinion and A\;ard (Xd.). 
Furthermore, to the extent that the Arbitrator's Opinion 
sustained the Unions' position in these disputes, res¬ 
pondent has taken affirmative action to fully comply 
the Arbitrator's Award ( Tbid , p.3). 

This evidence amply demonstrates, not only that 
respondent is willing "to honor its contractual coiimit- 
ments dealing with procedures for dispute resolution", 
but also, and more importantly, that "the parties 
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'.cv’i'iiicc; ;md arl. i I r.^i ion i.i.iclii.iiiTy i-.iii 
be rt-;u:(ir..ibly relied on to fnnctic.i jiioi’crly .■ind to 
x'esolvc the current disputes fairly . . . Tliis tlien 
is [furtlier] e* idence tlint L!ii; parties' app:cn':d- 
upon p,rievance and arbitration maclilncry has worked - 
and worked fairly - when given a chance." U nited 
Aircraft Uornoratlon , 204 WI.ilB Ko. 133, sliii op. p. 

3, 5. Under these circumstances, and in viev; of the 
evidence previously submitted in tl is cause, the con- 
solidat.cd complaint should be dismissed upon res¬ 
pondent's motion for sumnary judgment. U nited /lircraft 
Comoration , rnnrn; C liver Insulated k'ir e, 192 NLRB 
Mo. 130; Rnic 11 j cra T'an’-if act lu-1 n” Oomnv, 112 MLRB 
1080. 

For tlie foregoing reasons, respondent prays 
that its Motion to the Board to Take Official Notice 
and Receive New Uvidcncc be granted • 


r . -•> 


■■ '•/; 


JOSKPll C. WELLS 




n 






MICHAEL J. BARTLETT 

1225 Connecticut Avenue,N.W, 

lAisliiiii'.toii, i).C. 2C0.iu 


January 28, 19;4 
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luUiJ.n kiv.]'j:.s oi' aiw iuca 

i.iu'OiE Till; ilATIOX’AL Uvl'-Oii UliL/VIIOls’S LOAIJJ 

i's * ****** * * * * 


* * -.v * * * * * 
Ill tlu; ri. Ltcr of 


UIIITI-:') A i?.C!l/vFT’ CO’J’O.'IATION 
(I’RArr L. I’llITRKY DIVISION; 
11/iMr.L'l'U.l STAKDARU DIVISION) 

and 

LODCIIS 70(1 and 743, INTERNATIONAL 
ASSOCIATION OF MAClliNlSTS AND 
ALROf.i'ACF OORKFUS, AFL-CIO 


* 
* 
* 
* 
* 
* 
* 
* 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

******************** 

AFFIDAVIT 


UNITF.D AIFCRA.FT CCNPCRATION 
(PRATT WIIITNF/T DIVISION) 

ar.A 

LODGE 1746, INTEILXATICNAL ASSO¬ 
CIATION OF MACHINISTS AND AFRO- 
SPACF I.’ONNERS, ATL-CIO 


CASE i:0. l-CA-7890 


CASE NO. l-CA-8626 


State; of Connecticut 
County of Hartford 


ss. 


January 25, 1974 


James E. Vandervoort, being duly sworn, deposes and 

says; 

1. I am employed as Group Director, Industrial 
Relations, United Aircraft Corporation, and I am familiar 
with and have personal knowlec^ • of the matters hereinafter 
referred to in this affidavit. 
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• ■ 2. As iiiorc' lul-ly set loirlii in llif* iil 1 i''avi t 

of Hiil.liainol D. Horse, prcvLcmsly iiKa in liiis. eousc 
(Affidavit of K.alioniel. n. Morse, dr.tod July 23, 1971, 
pnraiivoph 3, fi led in nui-port of i;c.-.pondonL's Motion 
For Sur.iuiary Judy.ient), tlic disputes between the parties 
v.-liicli coivprisc the alLe-iations contaLned in paragraphs 
8(a) and 8(b) of the instant consolidated coi.'plainC v^’crc 
snbuiittt!d to arbitration before Arbitrator 1. Uobert 


Feinberg on May 2A, 1973. 

3. On Dece.iiber 18, 1973, Arbitrator Fcinbcrg 

issued his Opinion And /Vaard in \;hich he fou lu that 
"iV-.'here was no violation of the agreement in the failure 
of Foreman Heller to suireion a shop ste\;ard pursuant to the 
request of employee James U. RUner on Juno 7, 1972 
(F>:hibit A, p. 19, hereto; paragraph 8(a) of the con¬ 
solidated complaint). However, Arbitrator Feinbcrg did 
find that "It]he Company violated the agreement by re¬ 
fusing to produce, in the second step of the grievance 
procedure relating to the grievance filed on behalf of 
Kenneth R. Roberge, the notebooks maintained by Foreman 
Edwin Pitney "(Fwdvibit A, p. 19, hereto; paragraph 8(b) 
of the amended consolidated complaint). 


It 



J.A. 82 


A. AcrDrclj n;;] y, in l.i'ojiin.'i v/itli the Arbi l:i' l .-i'' a 
ciw.iril in Llic Kuhtj i’,e {',rii-v;iiirc‘, i hjvc inf on ^-ci U)il,-,o 

1740 of Lhe Co'.np.iny' s wi 11 i nj-noss lo roc on vc no tiio 
socontl stop grievnneo lio;irin}> in tlio liobori^c "rioviincc 
and produce Llio noLebooks r.iaintainod by Korenan Pirnoy 
(LuliLbit B, horcLo). 

5. In all rcspocls, tlic facts set forth in this 
affidavit are true and correct Lo the best of iiiy Icnov.’- 
]edge and belief. 


^James E. 



V 


A 


V.'iiidervoort 


Sworn before me this 
day of January, 1974 


• . A ’ ‘ a 

' 1 . ■, 

Notary Public 
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In the Matter of the Arbitration : 

between : 

UNITED AIRCRAFT CORPORATION, PRATT 6 : 

WHITNEY AIRCRAFT DIVISION OPINION AND AWARD 

: 

and 

INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, LODGE 1746 : 


X 


OPINION 


Under date of January 15, 1973 the Company wrote 
the Union submitting to arbitration a grievance filed by it 
on October 30, 1972. The letter listed four issues. Two 
of the issues and a part of a third issue have not been con¬ 
tested by the Union. The remaining issues, to bo here 
determined, are, as set forth in the letter of January 15, 
1973: 


"(1) An alleged refusal on June 7, 
1972 by East Hartford Foreman Otto 
Heller to summon a steward pursuant 
' to the request of Employee James 
Rizner 

"(4) . . . [A]n alleged refusal by 
the company on or ediout July 3, 

1972 to furnish [information re¬ 
quested by Steward Paul Kelly] at 
the second step of the grievance 
procedure. *' 


All of the issues originally submitted by the 
Company to arbitration in its letter of January 15, 1973 


tv 





were matters concerning which the Union had filed unfair 
labor practice charges against the Company with the National 
Labor Relations Board. The Company was informed of the 
pendency of these charges on October 8, 1972 and on October 
30, 1972 and filed a grievance on the matters the Union had 
challenged before the Board. The Regional Director of the 
National Labor Relations Board advised the parties, on May 
7, 1973, that he would decline to issue a complaint on the 
issues in the charge other than those set forth above, and 
the Union consequently stated at the arbitration hearing 
that it was not contesting the propriety of the Company's 
action on tnose issues. Subsequent to the arbitration hear¬ 
ing in th-s case, ^md on May 31, 1973, the Regional Director 
of the National Labor Relations Board issued a complaint 
against the Company with respect to the two issues here to 
be determined, which matter is apparently now pending. 

At the arbitration hearing the Union argued that 
the grievance had not been timely filed and, also, that the 
case was not properly before the arbitrator because the Com¬ 
pany sought no affirmative relief. These arguments were not 
pressed by the Union in its brief. 

Each of the issues presented will be discussed 
separately below. 


I 

The Compemy's Refusal To Produce 
Certain Information At The Second 
Step Of The Grievance Procedure 

This issue arises with respect to a grievance filed 


by an employee named Kenneth Roberge on June 16, 1972, 




1 
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contesting the merit, or performance, rating granted to him 
under the Company's Performance Rating Plan. The grievance 
reads: 

"I grieve that my current merit 
rating does not correctly evaluate 
my performance in the following 
factors: Accuracy; Output; Use of 
Working Time; Cooperation" 

The remedy requested in the written grievance is; 

"That my foreman produce and turn 
over to the Steward and myself 
copies of all standards and re¬ 
cords that he relied upon in making 
the above rating. I further request 
that I be rerated in the above fac¬ 
tors and placed in the R position of. 
the rate reinge of my labor grade." 

The performance, or merit, rating referred to 
evaluates an employee with respect to five factors, to wit, 
accuracy, output, use of working time, application of job 
knowledge, and cooperation. The previous merit review of 
Mr. Roberge, effective November 8, 1972, had resulted in 
granting him a "G" rating with respect to the first two and 
the last two factors mentioned, and an "E" rating with re¬ 
spect to use of working time. The contested rating, which 
was issued effective May 1, 1972, lowered his ratings for 
the factors of accuracy, output and cooperation from "G" to 
"F" eind with respect to use of working time from "E" to "D." 
Both ratings were made by the employee's foreman, Edwin A. 
Pitney. 

At the first Step of the grievance procedure Shop 
Steward Paul Kelly participated and discussed the matter 


T 
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with Mr. Pitney. Pitney explained Roberge's down-grading 
by stating that he had on several occasions put on his hat 
and coat prior to the termination of work and had once told 
Pitney he would rather go on unemployment compensation than 
work for the Company. It appeared at the arbitration hear¬ 
ing that Mr. Pitney voluntarily maintained three notebooks 
in which he recorded various aspects of employee perform¬ 
ance, one of which consisted of entries relating to the 
attendance of employees, one of which noted production 
errors and also contained notations about warnings to 
Roberge for poor use of working time and edssences from work 
areas, and the third of which contained a rating of Roberge s 
production time on various jobs as compared with an estimate 
of the time which would normally be required. At the Step 1 
discussion Kelly asked Pitney for the notebooks, but Pitney 
denied any knowledge thereof. 

At the Step 2 meeting, Kelly discussed the griev¬ 
ance with the Assistant to the Manufacturing Manager, John 
H. Phelps, who represented the Company at that Step. Senior 
Shop Steward Farley was also present for the Union. Mr. 

Phelps testified that he asked what information the Uniort 
had to substantiate its claim that Roberge had been incor¬ 
rectly evaluated auid that Kelly asked for the foreman s note¬ 
book, but that he did not consider it a document that the 
Company was required to produce under the language of the 
collective bargaining agreement. Kelly testified that after 
he presented the grievance he stated that he had not received 
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ciny information from the foreman at the first Step and that 
he "felt it was the obligation of the Company to tell us 
why he was downgraded." He further testified that Mr. 
Phelps referred to some "small allegations," "three small 
things" that had occurred, but would not tell him when they 
occurred. He testified that when Mr. Phelps stated there 
was nothing to substantiate the grievance, he told him that 
"the substantiation for our grievance was in Pitney's note¬ 
books emd I asked him to produce them," to which Mr. Phelps 
replied, "he had no knowledge of any notebooks." 


The key language of the agreement is found in 
that part of Section 1 of Article VII which refers'to Step 
2, and which reads as follows; 


"The compemy will produce such per¬ 
tinent existing p-oduction, payroll, 
attendance records, and disciplinary 
notices pertaining to the employee 
involved as may be necessary to the 
settlement of a grievance at this 
step of the grievance procedure. 

There shall be no obligation on the 
part of the company to produce any 
of the above records except the 
specific record or records which 
would prove or disprove a specific 
factual contention of the aggrieved 
employee." 

Prior to the agreement of December 1, 1971, only the first 
sentence of the language quoted above was contained in the 
agreement. The second sentence was proposed by the Company 
in the 1971 negotiations and ultimately accepted by the 
Union. According to the testimony, the Company proposed 
the language because of the "continuing controversy between 
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the Union and the Company over the scope of documents to 
be produced at Step 2 merit rating grievances." Excerpts 
from the transcript of the negotiations reveal that the 
Company complained that the Union was using the provision 
as a basis for "a fishing expedition" and that the Company 
believed that its proposed additional language was necessary 
to "prevent unnecessary haggling and demands.for numer¬ 

ous records." The transcript also shows that when the Union 
objected to the proposal on the ground it would permit the 
Company "to v;ithhold information that might to some degree 
nelp to settle the grievance and you'll determine what's 
factual and what isn't factual cind what will prove or dis¬ 
prove without giving a full disclosure and full facts on 
what it takes to settle a grievance,'' the Company replied 
that "That isn't what it says at all." 

The question to be here determined involves the 
interpretation and application of the quoted language re¬ 
lating to the production of records at Step 2 of the griev¬ 
ance procedure. The Compart^' argues that the Union raised no 
"specific factual contention" on behalf of the aggrieved 
employee which could be proved or disproved by the produdtion 
of a specific record or records; that the Step 2 meeting was 
conducted by the Union just as if there had been no modifi¬ 
cation of the contract in the 1971 negotiations; and that 
the Union was simply seeking to raise a factual issue by re¬ 
viewing the foreman's notes. The Company also contends that 
the foreman's notebooks are not "a production record" within 
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the i.iaaning of the contract and tlieir disclosure at Stop 2 
of the grievance procedure would not assist in the resolu¬ 
tion of the grievance. In support thereof it refers to 
testimony at the hearing to the effect that there is a 
distinction between a "production record" and notebooks 
which may or may not be kept by a foreman; that a produc¬ 
tion record is a record on a form provided by the Company 
which there is a prescribed way of completing so that 
knowledgeable Company persons looking at the record can 
draw a common understanding from it; that a foreman's note¬ 
book is not kept on any form provided by the Company; that 
some foremen keep notes and others do not; that the Company 
does not recommend that foremen keep notes. The Company 
also maintains that at Step 2 neither the foreman nor the 
employee is a contractually designated participant and a 
foreman's notebooks, at least those of Foreman Pitney in¬ 
volved in this case, are not intelligible without explana¬ 
tion by the foreman involved or the employee, neither of 
whom is present. 

The Union argues that the Company violated the 
agreement by refusing to produce the foreman's notebooks. 

It contends that records are essential to the processing of 
grievamces and the failure to produce records flouts the 
Company's promise, as set forth in Section 1 of Article VII 
of the agreement, to "make an earnest effort" to resolve 
differences arising from the "interpretation, application. 
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or compliiinco with Uiie collective baiyainiog agrceiitcnt *; 
that any grievance procedure requires chat a certain amount 
of information be produced in order to make the grievance 
procedure effective. 

The Union also argues that Foreman Pitney's note¬ 
books are records producible under the contract/ that iS/ 
"production records" or "attendance records" and that the 
Company's assertion that a foreman's notes are not Company 
records has no merit. It also argues that the Company was 
not justified in its refusal to produce any records at all 
concerning Roberge on the ground that no "specific factual 
contention" was made/ and that such a position/ if•sustained/ 
would prevent the Union from contesting the specific, undis¬ 
closed facts on which the Company bases its performance 
rating and deprive the Union of the opportunity to put those 
facts in their proper broader context. It concludes by 
stating also that the clause which was added in 1971 and 
upon which the Company relies should be strictly construed 
against the Company, since the Company drafted its language. 

Two questions basically are here presented. (1) 
whether the terms "production records" and "attendance re¬ 
cords," as used in the agreement, include the foreman's 
notebooks in the instant case; and (2) if so, whether the 

^he opening paragraph of Section 1 of Article VII reads 
as follows: "SECTION 1. In the event that a difference 
arises between the company, the union or any employee con¬ 
cerning the interpretation, application or compliance with 
the provisions of this agreement, an earnest effort will 
be made to resolve such difference in accordance with the 
following procedure which must be followed." 
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Company had the obliyation to produce them in order to i^rovo 
or disj'Love a "specific factual contention." 

With reference to the first question, as to the 
nature of the notebooks, the Company argues that a "produc¬ 
tion record" is a record on a form provided by tlie Company 
which there is a prescribed way of completing. In other 
words, it argues that the term was intended to apply only 
to formal Company records required to be maintained on pre- 
established forms. The foreman's notebooks obviously do 
not meet that test. They are loose, informal notes, main¬ 
tained by the foreman for his own use. Some foremen make 
such notes and some do not. 

However, it may not be said that the foreman's 
notebooks, if kept, are not production or attendance re¬ 
cords within the meaning or language of the agreement. A 
supervisor is instructed, as a matter of Company policy, in 
the Company's Supervisor's Employee Relations Manual, to 
refer to "any applicable notes or data" in making perform¬ 
ance ratings. Foreman Pitney's notes recorded information 
Vy’hich obviously related to employee performance. Thus, one 
notebook recorded whether employees were eibsent, talking, 
working, or away from their work stations when observed, a 
second notebook recorded Roberge's production errors and 
warnings about absence and poor use of working time, and a 
third notebook recorded Roberge's production time, compared 
to a time factor, on various jobs. Foreman Pitney testified 
that he used the notes as "memory joggers" when making his 
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merit ratings, and tliat he referred to them prior to dis¬ 
cussing merit ratings witJi his Group Supervis r. 

There is nothing in the agreement which restricts 
producible records to those kept on formal, Company pre¬ 
scribed pre-printed forms. Foreman Pitney made and main¬ 
tained his notes in the performance of his duties, and in 
the regular course of business. They were relied upon in 
the making of merit ratings. ^Vhile they may not be "pro¬ 
duction records" for other purposes, or in other types of 
grievances, in the opinion of the arbitrator they are in¬ 
cluded in the type of records described in the agreement 
to be produced at Step 2 in performance rating grievances. 

At the hearing the Company referred to the fact 
that in the 1968 negotiations the Union recognized a dis¬ 
tinction between foremen's notes and more formal production 
records. In those negotiations the Union proposed that 
each side should produce "any pertinent information" at 
each step of the grievance procedure, but such proposal was 
not adopted. The Company pointed out that in the discus¬ 
sion at that time the Union stated it was talking about 
foremen's notes. The discussion in the 1968 negotiations 
is not here conclusive, since the arbitrator is not called 
upon to interpret and apply the language proposed by the 
Union in those negotiations. Rather, the issue relates to 
language which was adopted in the 1971 agreement. Such 
language should be applied in its ordinary sense, as it is 
believed is done here. 
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The second question is whether the Company was 
required to produce Foreman Pitney's notebooks to prove or 
disprove a "specific factual contention." The Company 
argues that the Union raised no specific factual conten¬ 
tion which could be proved by the production of specific 
records,-but merely sought to raise an issue by reviewing 
the foreman's notebooks. Here too the arbitrator cannot 
agree. The grievance itself raised a "specific factual 
contention." The grievance contends that the new merit 
rating improperly rated the performance of Mr. Roberge 
wich respect to the factors of accuracy, output, use of 
working time, and cooperation. These are factual matters. 

In addition, at the Step 1 meeting a "specific factual con¬ 
tention" was raised with respect to Roberge's attendance, 
based upon the foreman's statement that he frequently quit 
work early. The entries in the notebooks dealt, in part, 
with attendance. 

The Union seldom has detailed information ah out 
employee performance. The basis of an employee's perform¬ 
ance or merit rating lies peculiarly within the knowledge 
of the Company and unless appropriate documents, if they 
exist, supporting such rating are produced, the Union can 
not properly contest the rating or raise any question re¬ 
lating to particular incidents. The review of a performance 
rating in which an employee is downgraded is similar to a 
review of a disciplinary case; unless the employee is given 
the basis for the discipline (which he usually is) the 
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Unioa is not in a position to contest it, other than by 
stating generally that there was no basis for the isci- 
plinc and that the employee's performance was in all 
respects proper. It is true that the Union cannot make a 
broad request for any and all records relative to a merit 
rating, but, nevertheless, if the Union relates the re¬ 
cords requested to a factual controversy as to whether 
the grievant's cooperation, production performance or 
attendance had deteriorated during the rating period, the 
records relating thereto, upon which the Company relied, 
should be produced. No "serious effort" Ccin be made to 
resolve such a difference without reference to the docu¬ 
ments and records bearing on those facts. In addition, 
the Company's interpretation of the words "specific factual 
contention" would seem to be in conflict with the apparent 
assurance during the negotiations to the effect that rele¬ 
vant information that might help to settle the grievance 
would not be withheld. 

' The Company also argues that since the foreman 

is not a contractually designated participant at the Step 2 
meeting, it should not be required to produce a foreman's 
notebooks at those proceedings, since such notebooks may be 
unintelligible without explanation by the foreman. However, 
the designation of certain persons as official repre5’enta- 
tives of the parties at the Step 2 meeting does not neces¬ 
sarily preclude the calling of other persons who may be 
necessary to interpret or explain documents there referred 
to. Thus, for instance, the presence of other persons may 
bo necessary to interpret and explain documents about the 
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use of which there may be no controversy at all. The exclu¬ 
sion of such persons might well make a discussion at Step 2 
sterile. 


It is consequently determined that the Company vio¬ 
lated the agreement by refusing to produce, in the second 
step of the grievance procedure relating to the grievance ^ 
filed on behalf of Kenneth R. Roberge, the notebooks maintained 
by Foreman Edwin Pitney. 


II 

The Refusal Of The Foreman To 
Summon A Steward Pursuant To A 
Request Of Employee James R. Rizner 


The agreement between the parties provides, in Step 

1 of Section 1 of Article VII, as follows: 

"Step 1. An employee having such a 
grievance or complaint may, after 
notice to his immediate supervisor, 
take it up either directly with his 
foreman or with the shop steward who 
shall take it up with the employee's 
foreman. Any such discussion shall 
be as brief as possible. 

"The provisions of this section shall 
not apply in the case of a grievance 
concerning the suspension or discharge 
of an employee. No steward shall be 
called in the case of a grievance in¬ 
volving any other disciplinary action 
until the administration of such action 
shall have been completed nor shall a 
steward be called for cm employee who 
alleges he is being improperly laid 
off. 

"The shop steward shall be given an 
opportunity to be present at the ad¬ 
justment of a grievance arising under 
the terms of tl is agreement which is 
presented to the foreman directly by an 
employee; provided, however, a shop stew¬ 
ard shall not le paid for time so spent." 


The agreement also provides that shop stewards 
will receive pay for handling grievances or complaints as 
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dciicribaJ in Article VII, Section 1, at their regular base 
wage, o;;cluding overtime, but not to exceed two hours in 
any work week. 

It thus clearly appears that an employee who 
desires to take up "a grievance or complaint," may request 
that a shop steward be called. This requirement is affirmed 
in the Company's Supervisor’s Employee Relations Manual, 
which instructs supervisors to provide a shop steward 
"whenever an employee indicates that he has a grievance or 
a complaint which he wishes to discuss with a shop steward." 

On May 19, 1972 an employee named James R. Rizner 
filed a grievance complaining ^d30ut his merit rating. His 
foreman, Otto Heller, denied the grie/ance at Step 1. The 
grievance was heard at the second step oi: June 6, 1972. At 
that meeting a Company official indicated that Rizner had 
tried to start a fight on the job and had to be restrained 
by two employees. The Union thereupon withdrew the grievance 
at the meeting "without prejudice." 

Foreman Heller testified that at 7:00 A.M. the 
following day Rizner asked him to get him a shop steward and 
Heller told him that he would get back to him. He then 
called the Personnel Office and was advised that the Union 
had withdrawn the grievance and that if the request for the 
shop steward related to the merit rating grievance it should 
be denied, because it was "a dead issue,” but that if it 
concerned anything else a shop steward should be called. 
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Ilellcr further testified that at 8:15 A.M. he proceeded to 
Rizner's work area and asked Rizner if the request involved 
the grievance that was settled last night, to wnich Rizner 
replied in the affirmative, and that he then stated he 
could not acknowledge his request for a steward; that Rizner 
then said that he was not satisfied with what had taken 
place at the second step meeting, since it was untrue. 

Two other times during the day Rizner brought up the same 
question and was finally told by Heller that he should go to 
the Union for an answer as to how to proceed. 

Mr. Rizner testified that he was told on the night 
of June 6, 1972 that the Union had withdrawn his grievance 
because a Company representative reported that he had been 
in a fight in which he had to be restrained by two employees; 
that he denied that any such incident had occurred eind was 
advised by a steward "to see the foreman and start this whole 
procedure over again"; that the next day he requested Foreman 
Heller to provide him with a steward; that he accused Heller 

of lying to the Personnel Department about his being in a 

« 

fight; and that Foreman Heller told him to forget the whole 
thing. He further testified that he told Foreman Heller he 
wanted his grievance "re-opened." A shop steward was never 
called. 


The Union argues that the request of an employee 
to correct an unfavorable statement in a Company record is a 
grievable matter and requires the service of a shop steward 
and that Rizner was thus denied access to the grievance 
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machinery; that Uianer not only wanted to re-open the merit 
rating grievance, but also to "correct the record" and, 
even if the Company had no obligation to call a steward 
with respect to the merit rating grievance, it had an obli¬ 
gation with respect to the latter. In any event, it argues, 
Rizner was attempting to re-open his merit rating grievance 
and was entitled to the presence of a steward and the prior 
withdrawal of the grievance was merely a defense which the 
Company might raise on the merits in the grievance proced¬ 
ure; that the Company does not have the right to make its 
position effective by refusing to call a steward. 

The Union also argues that the Company's promise 
in the agreement to make an "earnest effort" to resolve 
grievances reinforces the plain language in the contract 
establishing that the Company's opinion that an employee 
has no grievance does not license a refusal to call a stew¬ 
ard. The Company can not be the sole judge, it states, of 
what constitutes a grievance or complaint; if that were so, 
the Union's contractual right to represent the employees in 
grievances would be illusory. It concludes that the failure 
to call a steward at employee Rizner's request constituted a 
violation of the agreement. 

The Company argues that the request of Rizner for 
a steward was "at cross purposes with the entire framework 
of the grievance procedure." It maintains that the griev¬ 
ance here had left the jurisdiction of the foreman and b^en 
committed to higher authority and that Rizner's request for 
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, shop steward to talk with the foreman concerning his com¬ 
plaint about the action of the Company representative at 
the second step of the grievance procedure ignored the fact 
that a foreman cannot reverse or modify action taken at the 
second step. It contends that the steward with whom Rizner 
spoke should have known that the contract provides for fil¬ 
ing of grievances by the Union at the third step, which, if 
done, would have placed in issue with a superior the propri¬ 
ety of the statements made by the Company representative at 
the second step and that this was the appropriate alterna¬ 
tive under the contract. It concludes by arguing that the 
company justifiably declined Rizner*s request for a shop 
steward in circumstances where it would be a futile and un¬ 
necessary act. 

Clearly, an employee has a right to the presence 
of a shop steward when filing a -grievance or a complaint." 
The words "grievance or complaint.' as used in the agree- 

r..et b.ck to the definltioh of e grievance set forth 

in Section 1 of Article VII. that is. "a difference . 

concerning the interpretation, application or compliance 
with the provisions of this agreement. 

The issue here presented does not involve the 
besic right of » e.ployee to have a steward present when 
he wishes to discuss a grievance, about which principle 
there is no dispute. Mr. Pimer wished to discuss hi. ™rlt 
rating grievance, which grievance, .however, had already been 
disposed of at the second step of the grievance procedure. 
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The "reeoru" wliich he wished to correct was merely a record 
ot the pioceedings relating .o that grievance. He was not 
raising a new grievance and the foreman can be excused for 
believing that Rizner was unhappy with the disposition of 
his grievance and wanted to discuss it all over again. 

It is true that the grievance was withdrawn 
"without prejudice." Consequently, the Union or the em¬ 
ployee had the right to raise it again, or re-open it. 

Just how that could or should be done was not made clear. 
Assuming the words "without prejudice" permitted the em¬ 
ployee to start all over again at the foreman's level, it 
did not appear tliat the foreman was aware of that, or that 
he knew that the grievance could be re-opened. Realistic¬ 
ally, it would seem that any such action should be taken 
at the same level of authority which effectuated the with¬ 
drawal, or at a higher level. 

It is not believed that under the peculiar cir¬ 
cumstances of this case there was any conscious attempt by 
the foreman to deny to Rizner, or any other employee, the 
right to the presence of a shop steward when a new grievance 
or complaint is filed, which right is affirmed by the language 
of the agreement. At the most, there was a misunderstanding 
as to the proper procedure to be followed. It cannot be said 
that the Company was attempting to deny an employee the right 
to file a grievcmce on the ground that it lacked merit, by 
refusing to call a steward. Rather, the foreman believed 
that the complaint which Rizner desired to discuss was one 
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wliich li.iJ alrtiaay boon pro'jo:iSf;d uiidci' Lbe qricvancn pro¬ 
cedure, and acted in good iaith on l.hat liaais. 

It is consequently concluded that there vjas no 
violation of the agreement in the failure of Foreman Heller 
to suiamoi. a shop steward pursuant to the request of employee 
James R. Rizner on June 7, 1972. 

AWARD 

I, the undersigned, to whom was submitted for 
determination certain issues in dispute between the par¬ 
ties hereto, having duly heard the proofs and allegations, 
and after due deliberation, award as follows; 

1. The Company violated the agreement by refusing 
to produce, in the second step of the grievance procedure 
relating to the grievance filed on behalf of Kenneth R. 
Roberge, the notebooks maintained by Foreman Edwin Pitney. 

2. There was no violation of the agreement in the 
failure of Foreman Heller to suirmon a shop steward pursuant 
to the request of employee James R. Rizner on June 7, 1972. 

Dated: New York, N. Y. 

December 18, 1973. 
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STAiX OF NFW VORK ) 

: ss. t 

COUNTy OF NEV; YORK ) 


On the 18th day of Deccmberr 1973, before me 


personally appeared I. ROBERT FEINBERG, to me known and 


known to me to be the individual described in and who 


executed the foregoing instrument, and he duly acknowledged 


to me that he executed the same. 
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Junuary 1C, lOV-l 


Ml-, Gforr'c TI. Darrell 
Cliairnir.n, Shop Committee 
Inorr.trial Aii'crait Lodge ?io. H'lG 
1A Ill AW 

3j 7 Alaiii Street 

Lar-t I’ra-tfoia!, Connecticut 06113 
Dear Mr. Darrell: 

In an arbitration award dated December 10, 1973, Arbitrator I, Dobert 
I''einl:crg found: 

"The company violated the agreement by refusing to produce 
in the second step of the grievance procedure relating to the 
grievance filed on behalf of Kenneth H. llobcrgc the notebooks 
maintained by Foreman Ddwin Pitney." 

In kcorir.g with that decision, tlie company is prepared to reconvene the 
second stop hearing in the grievance of Kenneth 11. Roberge which was 
the subject of that arbitration. I suggest that it be placed on the agenda 
of the second step meeting of January 29, 1974. 



Industrial Relations 

JEV:gma 

cc: Messrs. W. E. Hall 
M. H, Lee 
J. P. Qninn 

Iicgislered - Return Receipt No. 1433G9 


EAST MARTFCnO. CONNECTICUT OOlOO 
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I'Ni n.i) si'A I i;s or AxirKicA 
|5i:i i)l<li llir NA I lONAI, I.AHOK ULLA HUNS HOAKI) 


i 


III iIk- M.liter of ) 

) 

lliiiu J Airer.ifi Girixir.iiion ) 

(I’riiii N Whilney Hivision; ) 

ll.iiuilton SinnJ.iri.1 Division) ) 

) 

and ) 

) 

Lodjics 700 and 743, International ) 
Association of Machinists and ) 

Aerospace Workers, AFL-CIO ) 


Case No. 1 -CA -7810 


United Aircraft Corporation ) 

(I’ratt & W'hitney Division) ) 

) 

and ) Case No. 1 -CA -8626 

) 

Lodge 1746, International Asso- ) 

ciation of Machinists and /Nero- ) 

space Workers, AFL-CIO ) 


CHARGING PARTIES' RESPONSE TO RESPONDENT'S REQUEST 
FOR SPECIAL PERMISSION, ETC. AND CROSS-MOTION OF 
CHARGING PARTIES TO RECEIVE NEW EVIDENCE 


Lodges 700, 743, and 1746, International Association of Machinists 
and Aerospace Workers, AFL-CIO, charging parties herein, respectfully file 
the attached response to the captioned requests and motion of respondent United 
Aircraft Corporation and simultaneously request leave to file this cross-motion 
to receive new evidence. 

1. Charging parties have no objection to the Board's receipt of the new 
evidence submitted by the respondent or to the Board's taking official notice of the 
Arbitrator's Decision and Award referred to in the Company's motion. 

2. In order more fully for the Board to appreciate the significance of 
these documents, and as explained more fully in the attached memorandum. 
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•■.'jKi; I'rfsp«.\-Hiill> ivqiK'si ili.n ihc lli).n\l n .xivc ini.) cvKk'K-(j 
ui:ii.licJ AffUInvil of Gooii;o If. ni'icscii, liscj. 

llospcot fulI y sulini i I lOil, 


PLATO E. PAPl’S 

Machinists BuilJing 
Washington, D. C. 20036 


MOZART G. RATNER 


GEORGE 13. DRIESEN 

RATNER and DRIESEN, P. C. 
818 - 18th Street, N. W. 
Washington, D. C. 2'^'006 

Attorneys for Charging Parties 


February 19, 1974 


CERTOnCATE OF SERVICE 


1 hereby certify that a copy of the foregoing Response to Respondent s 
Request for Special Permission, etc., and Cross-Motion of Charging Parties 
to Receive New Evidence has been mailed by first class mail, postage prepaid, 
this 19ih day of February, 1974, to: 


Robert S. Fuchs, Esq. 
Director, First Region 
National Labor Relations Board 
Bulfinch Building 
15 New Chardon Street 
Boston, Massachusetts 02114 


Joseph C. Wells, Esq. 
c/o Nathaniel B. Morse 
United Aircraft Corporation 
400 Main Street 

East Hartford, Connecticut 06108 


Joseph C. Wells, Esq. 

1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
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I INI 1 lin S l A ri-S Ul' AMliKICA 
liLl t)l<li 11 Hi NA TIONAL LAHOK KLl.A TIONS HOARD 


In ilic M.liter of 

Uuik J AireiMfi Ciorixiniiiuii 
(Timii U Wliiiiiey Division: 
Ilnniilion SinndnrJ Division) 

niul 

LoJ;^l's 700 ;ind 743, Intcrnationnl 
Association of Machinists and 
Aerospace Workers, AFL-CIO 


Un'ted Aircraft Coi'pcration 
(Pratt i Wliitney Division) 

and 

Lodge 1746, Inrcrnario' 1 Asso¬ 
ciation of M: chillists ai J Aero- 
Space Workers, Al'L-ClO 


) 

) 

) 

) 

) 

) 

) Case No. l-CA-7890 
) 

) 

) 

) 


) 

) 

) 

) Case No. l-CA-8626 
) 

) 

) 

) 


AFFIDAVIT 


City of Washington ) gg; 
District of Columbia ) 


Comes now, George B. Driesen, attorney for charging parties 
Lodges 703, 743 and 1746, International Association of Machinists and Aero¬ 
space Workers, AFL-CIO, who deposes and says: 

1. That he represented Lodge 1745, International Association of 
Machinists and Aerospace W'orkers, AFL-CIO, in the arbitration proceeding 
which eventuated in the arbitration decision which respondent has asked the 
Biiard officially to notice. 

2. That the document attached hereto as Exhibit A is an excerpt from 

'' 

Company's Exhibit 3 and that it was represented to be (and upon information and 
% 

belief affiant states that it is) a transcript of the negotiations which led to the 
execution of the 1971 Collective Bargaining Agreement between respondent 
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Woi'kers 


‘i- 17 l(), liiifm.il ioiKil AssociiUiim dI' Miicliinisls .inJ ALr(r;p.n.-c 
, AI L-CIO. 

l iirtlKT alfiJiu sayeth iiol. ^ 


' •// S / . 


GEOllCl- 3. DKiliSliN 


Subscribed and sworn to before me this 15th day of l-ebruai'y, 19/4. 


Notary I’ublic 


My QuTimission expir's: 
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In lie: 

LABOR NEGOTIATIONS BETWEEN 
UNITED AIRCRAFT AND 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS 


X 

i 

I 

s 

t 

X 


November 24, 1971 
Hilton Hotel 
Hartford, Connecticut 


FOR THE UNION : 

Justin Ostro, 

Grand Lodge Representative 
Distric #91 lAMAW 
357 Main Street 
East Hartford, Connecticut 


FOR THE COMPANY; 


N. B. MORSE 
W. H. MCLAUGHLIN 
J. E. VANDERVOORT 
F. F. SCHIRM 
W. E. HALL 


• Industrial Relations Director 
Industrial Relations Administrator 
Industrial Relations Administrator 
Personnel Manager, Pratt s Whitney Aircraft 
Assistant Personnel Manager, Pratt & Whitney 

Aircraft 
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I , ' 

additional language. The language we would like to add— • 
the present language reads, "The meeting of the shop 
superintendent shall be'^held once a week if necessary." 

We'd like to replace the period at the end of that and 
insert a comma and add the words "on the shift on which 
the grievance arises." So that it would read, "The 
meeting of the shop superintendent shall be held once a 
week if necessary on the shift on which the grievance 
arises." 

MR. MORSE; Okay. 

MR. OSTRO; The third paragraph, the Company has 
another proposal and we reject the Company's proposal 
because again it violates our statutory rights to necessary 
information. We want the present language of the contract. 

MR. MORSE: Here you are rejecting the language 
that there be no obligation on the part of the Company to 
produce any of the records that are delineated above and 
have been delineated for years in the contract but the 
Company, based upon the first time again, experience, in 
the life of this contract, stated tl^at the intention pf 
this clause was never to make it a fishing expedition but 
rather to produce any of the above records which would 
prove or disprove a specific factual contention of the 
aggrieved employee as opposed simply a broadcast request 
for any and all records which has been the approach that 
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the Union has chosen to undertake during the life of this 
contract, which, of course, was the only reason for the 
Company's suggestion to again state with some specificity 
what the original understanding of the parties and the 
historic pattern and practices have been, and you are 
stating that you do not accept the Cempany's clarification 
as presented in their Section 1, Step 2, final paragraph. 
MR. OSTRO: For the reasons mentioned. 

MR. M00:CEY; Well, the Company doesn't agree 
with those reasons that it violates your statutory rights, 
MR. MORSS: I made a statement on 'Wednesday in 
that when you were not here Mr. Mooney, that perhaps 
should be repeated. I stated that since it was sou.nding 
sort of like a victrola record, Justin was using it, if 
not all, certainly 90+% of the situations that I just 
wasn't going to each instance burden the record which 
indicated to him that we didn't agree with his view of 
who was violating whose virginity or whatever and I don't 
know whether a comparable statement is, in your judgemert, 
satisfactory now since I think— , 

MR. MOONEY; We'll take a continuing exception^ 
MR. MORSE; That'g the phrase I used yesterday. 
MR. OSTRO; In Section I, Step 3 (a), the Union 

4 

withdraws its proposal and accepts the Company's counter- 

r 

proposal to leave the entire Step 3 as is in the present 
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BEFOKli rilE NATIONAL LABOR BELA I'lONS BOARD 


In ihe Matter of 

United Aircraft Corporation 
(Pratt £i Whitney Division: 
Hamilton Standard Division) 

and 

Lodges 700 and 743, International 
Association of Machinists and 
Aerospace Workers, AFL-CIO 


United Aircraft Corporation ) 

(Pratt & Whitney Division) ) 

) 

and ■ ) Case No. I-Ca-8626 

) 

Lodge 1746, International Asso- ) 

elation of Machinists and Aero- ) 

Space Workers, AFL-CIO ) 


MEMORANDUM IN SUPPORT OF RESPONSE TO 
RESPONDENT'S MOTION TO RECEIVE ADDITIONAL 
EVIDENCE AND CHARGING PARTIES' CROSS-MOTION 
TO SUBMIT ADDITIONAL EVIDENCE 


) 

) 

) 

) 

) 

) 

) Cast No. 1-CA-7890 
) 

) 

) 

) 


It is the position of the charging parties that respondent Company's 
motion to take official notice and receive new evidence should be filed as 
requested, and that said motion should be granted, and that the Arbitration 
Opinion and Award (hereafter "Award") tendered as Exhibit A to the Company’s 
motion should be received in evidence. We disagree, however, with the 
conclusion which the (Company would draw from that Award -- that the complaint 
should be dismissed. On the contrary, the Award requires that the Board a) deny 
the Company’s pending motion for summary judgment; b) find with respect to 
the allegations in Para. 8(b) of the Amended Complaint that the Company has 
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vi()l;itcJ §S 8(;i)(l) nnd 8(;i)(5)of ihc Aci; ;ind c) enter a cease and desist order 
and an appropriate remcily, the nature of such remedy to be determined after 
a hearing in which the circumstances and motivation of that unfair labor practice 
charged can be fully explored, in light of the Company's history as a recidivist 
offender against the Act. A hearing should of course also be held with respect 
to the various allegations in Para. 9 of the Amended Complaint which are not at 
all affected by the Award. In support of our position we state as follows: 

1. We agree with the Company that Arbitrator Feinberg's opinion and 
award (hereafter the "Award") is relevant in this proceeding and that the Board 
can projxirly place that Award in evidence and take official notice thereof. 

Because the Award has been rendered, the allegations of Paras. 8(a) and 3(b) 
of the complaint are now governed by Spielberg Mfg. Co ., 112 NLRB 1080, and 
decisions discussing the effect if any to be given an award, rather than Spielberg's 
spurious offspring, Collyer Injulated Wire Co. , 192 NLRB 837 and subsequent 
enlargements of Collyer which require arbitration prior to a Board determination. 

2. Contrary to the Company's view, dismissal of an unfair labor 
practice complaint does not follow automatically upon the rendering of an 
arbitration award with respect to a dispute which is the subject of the unfair 
labor practice complaint, even if the arbitral procedures have been fair and 
regular. Rather, the Board's duties in a given case depend on what the 
arbitrator has determined. That was the understanding of the Supreme Court 
when it approved Spielberg in Carey v. Westinghouse, 375 U.S. 261, and 
particularly the discussion therein of Board cases at 270, n. 7 and 271. We thus 
turn our attention to the two major points established by the arbitration award 

y 

herein with respect to the allegations in Para. 8(b) of the Amended Complaint: 

ly Without conceding that the Award is dispositive, we choose not to press 
Para. 8(a) of the complaint. 


I 
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First , the Company did, as alleged, refuse to allow the union to examine 

Foreman Pitney's notebook and other information relating directly to Roberge’s 

2 / 

merit ratine at the second step of the grievance procedure. Second, the Company 

y 

was not privileged by the collective bargaining agreement to withhold information. 

3. It is a well-settled corollary of the Spielberg doctrine that the Board 
will not defer to an arbitrator's award with respect to matters which the 
arbitrator did not consider. See, e. g^., John Klann Moving & Trucking Co. , 

170 NLRB 1207, enf'd, 411 F.2d 261, 263 (6th Cir.), cert, denied, 396 U.S. 935; 
Milne Truck Lines, 171 NLRB 226, 232: Monsanto Chemical Co. , 130 NLRB 1097, 
1099. Here the arbitrator was concerned only with whether the contract was 
violated and with the proper remedy for a contractual violation. He had no 
jurisdiction to consider whether the Company had violated the Act, and if so 
what should be the remedy for the statutory violation. But the Board does have 
an affirmative statutory obligation under § l(Xc) to remedy violations of unfair 
labor practices which it has found in order to effectuate the purposes of the Act. 
National Licorice Co. v. Labor Board , 309 U.S. 350, 364; NLRB v. Rutter-Rex 
Mfg. Co. , 396 U.S. 258, 262; International Woodworkers, etc, v. NLRB , 127 
App. D.C. 81, 83-84, 380F,2d 628, 630-631. 

4. The facts established by the award compel the finding that the 
Company violated §§ 8(a)(1) and 8(a)(5) by withholding information from the union. 
NLRB V. Acme Industrial Co., 385 U.S. 432. A cease and desist order and notice 


2/ See General Counsel's Response To Order To Show Cause, Etc., p. 5. 

3/ The arbitrator found that the Company had breached the agreement by 
withholding the information: it follows a fortiori that even if the union could 
have waived its statutory right to obtain the information, it did not do so. 
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|X)siL’il IS ihc ;il)s<)luK' miniimini rcincJy Ini’ sin'Ii ii violaiion. In ilic 
ciri'iinisiiiiKos of this cnse, however, ih;it renicily is dearly in.aJeqiiatc. 

In oiir view there should be a hearing at which it can be shown that fhis unfair 
lalHir practice was committed in furtherance of the Company's historic and 
continuing effort to undermine the union as bargaining representative. The 
circumstances of this unfair labor practice, the other unfair labor practices 
alleged in this complaint, and the Company's previously adjudicated unfair 
labor practices all point to the same conclusion. 

5. But for the Board's decision in United Aircraft Corp ., 204 NLRB 
No. 133 (hereafter the " Pollack case"), it would not be necessary for us to say 
more. Given the Award, tlie Company's violation of the Act and the Board's 
duty, are clear. But in the Pollack case the Board refused to find unfair labor 
practices or to impose a remedy even though, with respect to some of the 
allegations of the complaint an arbitration award against the Company had 
already been entered. It is difficult to present any reasoned or principled 
argument in a universe of discourse which includes both the National Labor 
Relations Act and the Pollack case as its premises for the two are mutually 
inconsistent. Accordingly, we have sought Judicial review of the Pollack case. 
But we believe that there are several reasons why even Pollack does not require 
that the Company's motion be granted. First, we refer to our prior opposition 
to the Company's motion for summary judgment as well as to the General 
Counsel's response to that motion. Second , we note that the particular problem 
in this case -- the effect of an award already rendered -- although presented in 
the Pollack case was not discussed. The Board should adhere to the precedents 
discussed in Para. 3, supra , rather than the unreasoned result on this phase of 
the case in Pollack. Finally, the Board is not required to adhere to Polla ck and 
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tjhoiiKI uikc this opiTortiinity to nvcrruk' it iind rciiun to Hit; ix ticj -iviiscncd 

lionise of the Weil , rerorsoii_anJ Sliernvin cases, discussed at pp. 2-5 of our 

motion for reconsideration in Pollack, wliicli was incorporated in oiir opi>)sition 

to the motion for summary judgment herein. This return to the older precedents 

V 

is tlie better course of wisdom. That result is particularly appropriate because 
the Pollack decision was reached on the basis of an evaluation of the parties' 
relationship which the award tendered by the Company further demonstrates to 
have been unduly optimistic. In Pollack the Board stated that it "continuefs] to 
believe that an exploration of the nature of the relationship between the parties 
is relevant to the question of whether in a particular case we ought or ought 
not defer contractually resolvable issues to the parties’ own machiney." (Slip 
op. 2-3.) Here, the dispute cannot be left to the "parties' own machinery": it 
requires the exercise of the remedial powers of the Board in the public interest. 

In order that this be fully understood, and as a partial offer of proof of what 
we would show at a hearing, we now discuss the implications of the award. 

6. In 1970, during what the Pollack case optimistically characterizes 
as the "mature" period of the parties' relationship, the union told the Company 
that in order to make the grievance machinery work, it needed access inter alia 
to portions of foremen's notebooks wherein are recorded facts underlying merit 
ratings. The Company refused to produce them. See Pollack case, TXD pp. 16-20. 
It argued in each instance that the union had not produced evidence of "specific 
facts" showing that the merit rating was incorrect. In August, 1970, a charge 
was filed alleging that the Company's withholding of that information violated 
the Act. 


4/ Compare Alexander Milburn Co ., 78 NLRB 747, overruled Symns Grocer 

109 NLRB 346, in turn overruled Perma Vinyl Corp,, 164 NLRB %8, approved 
SoTden State Bottling Co. v. NLRB, 84 LRRM 2839 (U.S. Dec. 5, 1973). 
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Wliilc pii»cc‘Ci.linj;s on that charge were pciuling, contract negoiiaiions 
got under way. As the Award shows, the Company tlierc succeeded in compelling 
the union to agree to a provisiini restricting tlie unions' access to records 
"whicli would prove or disprove a specific factual contention of the aggrieved 
employee." The union had objected that the proffered language would enable 
the Company to withhold information that "might help settle the grievanee" and 
left the deeision as to when there was a factual issue warranting disclosure 
entirely up to the Company, but the Company denied that this was what its 
language intended (Award, p. 6). During the negotiations the Company also 
assured the union that the new language would not deprive it of any statutory 
right. (Exhibit A to Driesen Affidavit.) 

There matters stood when Administrative Law judge Pollack issued 
his decision on April 17, 1972, holding that failure to disclose foremen’s 
notes bearing on a merit rating violates the Act this Board administers, and 
that they are "production records" producible under the contract. TXD, p. 22. 

Me also pointed out that the Company's contention that the union must produce 
facts to show that the documents it needs are "pertinent" and "necessary" to the 
settlement of the grievance "would nullify the union’s statutory right to receive 
information relevant and necessary to the intelligent processing of a grievance . . 
Id. at 21. 

A party not bent on withholding information would then have ended the 
controversy over foremen's notebooks in merit rating grievances. This Company 
did not. On June 16, 1972, it reas.serted its prior position in a merit rating 
grievance. (Award, p. 2.) It defended that position in the face of Board charges 
filed some months later in this case and thro'.gh the third and fourth steps of 
the grievance procedure, rehearsin' anew the arguments made in Pollack 
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(Award, pp. 6-7) and relying heavily on tlie new contract language it had 
drafted for insisting upon the "specific factual contention" which the Administrative 
Law Judge said deprived a union of its statutory riglit to information needed to 

settle grievances (W. pp. 5-6). 

Now the arbitrator has told the Company what it, the unions, and the 
Board have long known: 'No 'serious effort’ can be made to resolve such a 
difference [over a merit rating] without reference to the documents and records 
bearing on these facts" -- Le-- a"grievant's cooperation, production, performance 
or attendance" (the merit rating categories) (id. p. 12). The arbitrator added that 
the Company's position "seemed to be in conflict with the apparent assurance 
during the negotiations to the effect that relevant information that might help 

settle the grievance would not be withheld. ’ Ibid. 

We would add three other observations: ^^'rst, that the Company's position 

conflicted with its "apparent assurance" that the 1971 amendment would not 

waive the union’s statutory rights. The Company’s attempt to use the language 

to achieve precisely that result establishes that when it became concerned that 

% 

the Board might require to fulfill its statutory bargaining duties, it proceeded 
to try to water down those duties by exacting a contractual 'waiver, going so 
far as "apparent" misrepresentation of its intention. Second , the Board should 
note the evidence in the Arbitrator’s Decision as to how the Company tries to 
prevent the grievance machinery from working. 'H-us, the Company argued that 
there was no obligation upon it to produce foreman’s records at Step 2 because 
the foreman was not the Company representative at Step 2 (W. p. 7), thus 
implying that its Step 2 representatives may properly keep themselves in 
ignorance of the underlying facts, altiiough that posture assures that Step 2 
meetings are bootless. The facts found by the arbitrator demonstrate to the 
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iiuTi'ilihli' ilisrcj;;n\l of .stntutoi y oblifiaiioiis to dc;il "in good faiili," rtflocifd 
in the Coinpnny's litigation position, is ixit into practice. When the union steward 
asked for ilie foreman's notebooks at Step 2, tlie Company's representative resi^onded 
that '"lie had no knowledge of any notebooks.'" Arbitrator's Opinion, p. 5. At 
Step 1 the foreman had falsely denied he had any notebooks. W. p. 4. The Company 
condoned his lie, and adopted it. Third, as we have noted, the arbitrator stated 
that the Company's position before him was inconsistent with its "apparent" 
assurance to the unions in negotiations. His use of the term "apparent" to describe 
what is indisputable, is instructive. In order to determine the meaning of the 
contract, the finding of the "apparent" assurance was sufficienq moreover, 
arbitrators are institutionally constrained not to make findings of bad faith by one 
of the parties even when, as here, the record cries out for such a finding. On the 
other hand, a finding that the Company's position was deliberately inconsistent 
with prior assurances, while not necessary to a finding that the § 8(a)(5) ^ t been 
violated, is highly relevant in determining the appropriate remedy: and the Board 
which sits to enforce norms created by Congress, may and indeed should determine 
and state when those norms have been consciously flouted. 

What this record shows, then, is not merely an "individual dispute! ] 
which . . . [is] likely to arise in the day-to-day relationship between employees 
and their immediate supervisors rehating to merit ratings and other matters," 
( Pollack , p. 6), but a sust-'’ined, deliberate effort to undermine the contractual 
grievance machinery ,whlch is part of the statutory bargaining process, by what 
the Arbitrator based "apparent" misrepresentations in negotiations, by withholding 
information without which "No'serious effort' can be made to resolve a difference . . 
and by turning grievance meetings into idle ceremonies. As the Board well knows, 
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willioul union ucccss to rclcvnni infornuilion, nlinost alwnys in iho cniployor's 
exclusive control, a working condition is nothing but a pious hojx!. The Supreme 
Ct)urt has jxjinted out that without union access to such information, needless 
controversies are generated, and the grievance-arbitration system breaks 
down. NLRB v. Acme Industrial Co. , 385 U.S. 432. 

The Company's course of conduct is a contemptuous violation of 
public law. No arbitrator's award can change it. Of course, the Company 
will comply with the arbitrator's award that it turn over the Pitney notebooks. 

But the Act which this Board administers demands more than compliance with 
specific arbitration awards. It demands compliance with the law, with the 
statutory injunction to "bargain in good faith ..." lest unions be forced to strike 
to force employers to change policies which are operative across the board of, 
for example, denying unions every jot and tittle of information, however useful 
in settling "individual disputes," whenever an argument can be made for refusal. 

That is the Company's approach to labor relations. For the Board to 

treat each manifestation of it as one of "innumerable . . . disputes" between 

supervisors and the individual employers they supervise, rather than as a 

reflection of Company policy, implemented by top company officials through 

litigation and contract negotiations, and by lower level supervisors on a 

day-to-day basis, leave the union no recourse except to engage in economic 

warfare to compel respect for the principle of collective bargaining. Yet 

5/ 

the Board is under a "public duty'’’to prevent that contretemps. Arbitration 
awards cannot. 

CONCLUSION 

For the foregoing reasons, the Company's motion for summary 
judgment should be denied and the case should be promptly set for a hearing 
on the complaint. 


^ National Licorice Co . v. Labor Board , 309 U.S. 350, 364. 
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Respectfully submitted. 
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East Hartford, Conn. 


UNITED STATES OF A^IERICA 
BEFORE THE NATICMAL LABOR RELATIONS BOARD 

UNITED AIRCRAFT CORPORATION 
(PRATT & WHITNEY DIVISION; 

HAMILTON STANDARD DIVISION) 

and Casa 1—CA~7890 

LODGES 700 and 743, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AREOSFACE 
WORKERS, AFL—CIO 

UNITED AIRCRAFT CORPORATION 
(PRATT & WHITNEY DIVISION) 

and Casa 1"~CA*~8626 

LODGE 1746, INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE WORKERS, 

AFL—CIO 

DECISICR1 AND ORDER 

Upon a charge and amended charge filed on September 30, 1971, and June 18, 1973, 
respectively. In Case 1—CA—7890, by Lodge 700, International Association of 
Machinists and Aerospace Workers, AFL—CIO, and by Lodge 743, International Association 
of Machinists and Aerospace Workers, AFL—CIO; and a charge filed on October 16, 1972, 
in Case 1—CA—8626, by Lodge 1746, International Association of Machinists and 
Aerospace Workers, AFL—CIO (herein referred to collectively as the Unions), duly 
served on United Aircraft Corporation (Pratt & Whitney Division; Hsailton Standard 
Division) and United Aircraft Corporation (Pratt 6 Whitney Division) (herein call^ 
Respondent), the General Counsel of the National Labor Relations Board, by the 
Regional Director for Region 1, issued a Complaint and Notice of Hearing on May 31,1973, 


213 NLRB No. 22 
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, 1773, th*? Ar.f 1.-. ^ r • i^lonal Director Iscued r.n 
c'J lal.'.r srihcr Notice of Heart;'.;} .ijalrut 

'•'■it N.!>1 o;_'... ! <! 'J was ereip/.-.-e in ’.iv.falr 
c« Vi lain r‘:v r- ’ of Section 8(a)(1), (3), 

'f t. ;-; :„tl ’ . ■•'.I Pclatlora ac., an ei..cr.Iec], 
r Ci' J.'Llr./, C . ‘ ••i;ded Conpl.ilnt ai .! Fertiicr 
nlctrrtjve Lav 'v.l -r vcrc duly served on the 


poi'ttv,, to thie pivoceedcr..'}. 

Vith i«»pecv to t!'.e unfair laloi practl-v '., p-.agraph 8 of the amended 

i/ 

corp(...int allep.Oo, In nu' stance, th.at ccu.~c--.Ir.g on or about June 7, 1972, and 

oc ell tires t*- leafter. Resrc-.l^nt did refuse, and continues to refuse, to bargain 
collectively wlti'., and accord ruil st.itutory rejogr.icion to. Lodge 1746, as the 
exclusive ccllectiva-bcrgaini.ig representative cf the employees tn t''e appropriate 
ji.it in that: (a) On or about June 7, 1972, r.sspondent, after seve-al requests, 
refused to provide e:cployee James Kizner with the services and presence of a sliOp 
steward in connection with his grievance; an I fb) on or about June 15, 16, July 3, 
and 20, 1972, and at all times thereafter, Respondent has refused to fumlab to 
Lodge 1746 the standards used by foremen for meric ratings, as well as other Information, 
records, reports, and noteuooks made and xalntalneJ by Respondent which were relevant 
and necessary to the Intelligent analysis and presentation of grievances by Lodge 1746 
and to the proper functioning and normal operation of the existing contract grievance 
procedure, thereby preventing, frustrsting, and limiting Lodge 1746's ability and 
capacity to ertectlvely utilize said contract grievance procedure. 


1/ Her.einatter referred to as the complaint. 


2 
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Paragraph 9 of i.he complaint allagas, in substance, that since on or about July 1, 
1971, and continuing to date, Reapondent has Interfered with, restrained, and coerced, 
and Is interfering with, restraining, and coercing Its employees In the exercise of 
thslr rights as guaranteed in Section 7 of the Act, by pretext of enforcing plant rules 
concerning employee conduct on company time and property. Respondent has followed and 
applied and is continuing to follow and apply at its various plants a continuing, 
deliberate, and historical pattern of unlawful discrimination and harassment of the 
Unions' stewards, committeemen, officers, agents, and representatives in order to 
discourage, inhibit, disrupt, and limit said representatives, officers, and agents 
from freely and effectively engaging in protected activity and to otherwise degrade 
and disparage said agents, representatives,“'d officials and the Unions themselves in 
the eyes of the employees of Respondent, to wit; (a) since on or about July 1, 1971, 
and continuing thereafter, Reapondent harassed union and rhop stewards of Lodge 743 
by subjecting them to excessively close surveillance and supervision and unreasonably 
and dlscrlmlnatorily applied against them, because of their union status and activity, 
plant work rules relative to employee communications and conduct on company time and 
property; (b) since on or about July 1, 1971, Respondent harassed union and shop stewards 
of Lodge 743 because of their union status and activity by subjecting them to onerous 
jobs and undesirable working conditions; and (c) on or about April 14, 1971, Respondent 
lied t employees concerning the efforts and activities of Lodge 700 regarding the 
retirement of an employee for the purpose of undermining and degrading employees' 
support of Lodge 700. 

With respect to paragraphs 10 and 11, the complaint alleges, in substance, that 
Respondent did on or about July 1, 1971, subject Albert Weingarten to onerous jobs 
anH undesirable working conditions for the reason that he joined or assisted the 

- 3 - 
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'Jrloci or In ochor concerted activltits, iricluii..j service as a union steward, 

Ter the purpe^e of coiltct.'.ve bargali.ing, or other aid or protection. 

Tha P.enprrdcnt filed an answer to the cor;plafrt, .;d .4ttlng In pert, and denying 
part, tl'C all-Jp^tlcn. therein, and uubaJttlop, ,.rf t r-itlve defence. Or. July 25, 

'57J, th? Rcr,pc7,'i»i.t filed a .'lotion for Suu-rary Judi', • • i accompanied by a menoranduu 
of lav 1,'. supp.jrt thcrer-f, an affidavit, and cxhiMtn, - cvlng the Board for an order 
dlsuiagirg the complaint herein, retaining jurlsdict1 m for the sole purpose of 
entertaining an appropriate and timely motion for furtb.cr consideration on a proper 
showing thot the disputes have not been rcsolv.td with reasonable promptness through 
grievance; and .nrbltracion orocedures or that sach orocedures have not been fair and 

I 

regular, .iccorJlngly, the Respondent requests the Hoard to grant the llotlon for 
Sucaary Judgment and dismiss the complaint In ccr.forrity with Its decision In ’Jnlted 
Mrcraf t Co nora tion ^Pnt^t Whit ney Hamil ton Stan dard Division) « 204 NLRB No. 133. 
Subsequently, on August 3, 1973, the Board issued an order transferring the proceeding 
to the Board and a notice to show cause why the Respondent's Motion for Summary Judgment 
should not be granted. Thereafter, the General Counsel filed a response to the notice 
to show cause; the Unions filed an opposition to the Respondent's Motion for Summery 
Judgment; the Respondent filed e reply to the General Counsel's response to notice to 
show cause; the Respondent filed a request for special permission to file a motion to 
Cake official notice and receive new evidence, with an affidavit and an Arbitrator's 
Opinion and Award attached; and the Unions filed a response thereto requesting leave 
to file a crosa-motlon to receive new evidence, submitting an affidavit and memorandum. 
Upon the entire record in this proceeding, the Board makes the following: 

Ruling on the Motion for Summary Judgment 
The thrust of the documents submitted by the Respondent ellsge that the disputes 
between the parties raised by the ellegatlona of paragraph 8 of the complaint have 

/ 

/ 
f 
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been r«solv«d by arbitration and that, aubaequantly, the Reapondent has taken 
affirmative action to comply with the Arbitrator’s Opinion and Award insofar 
as it was found that the Respondent violated the collective-bargaining agreement. 
Accordingly, the Respondent- relying op che arbitration award (United Aircraft 
(karporation. supra; Collver Insulated Wire. 192 NLRB 837j and Spielberg Manufacturin& 
Company. 112 NLRB 1080),moves the Board to grant the Motion for Suianary Judgment and 
dismiss the complaint, retaining Jurisdiction for the sole purpose of entertaining 
an appropriate and timely motion for further consideration in the event that these 
disputes have not been resolved with reasonable promptness or that such procedures 
have not been fair and regular. Moreover, Respondent points up that no grievances 
were filed with respect to any of the allegations herein, and that when the Unions 
filed unfair labor practice charges, it treated the matters as grievances which 
were subsequently a''bitrated. 

The Unions oppose the Motion for Sunoiary Judgment and emphasize that a hearing 
and a Board Order are necessary to properly remedy the violations contained in 
paragraph 8(b) of the complaint respecting relevant Information necessary to the 
processing of grievances despite the arbitration award, since only the Board 
can properly remedy statutory violations; that the Respondent's position conflicted 
with Respondent’s assurance in negotiations that the 1971 amendments to the contract 
would not waive the Unions’ statutory rights; end that the Board should note the 
evidence in the arbitrator’s decision establishing that -ne Respondent tried to 
prevent the grievance procedure from working and his statement that the Respondent’s 
position was Inconsistent with its apparent assurance to the Unions in negotiations. 

^ Without conceding that the award is dispositive, the Unions choose not to 
press paragraph 8(a) of the complaint. 
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„h.> u!;cr tl Couiijil CA];es no position wit . : 

KtHpotivlont, but notes thnt Kosor nd.int' s " ’i ■■ 
.•ii.d n "piCtsm of disci 1.nln itl, 1-1 - ' 

.">ti-unI.on l .tscllity aiiJ diucr i . in.itox-^' c...r ic • 
’-olfios' I'ivr.'l cole IS bAi ^ilr.'.U;^ rtrci-.o*.. at I 


TTd to the relief requested by 

hostility towards unlonlam" 
-tc-ards" and a "general ,attern of 
t" ave designed to frustr ite the 
■r‘. VJe agree with P^i.pcT dent. 


An v 2 noted in ur.it''d •.ircrir: 


Cornor.i*' ^.Mpra. if there I s ct ft otlve 


dlspuLe-toivlng sachinery available, .and If the combination of past ai.d ptfsently 
all'.'g i lal.sconduct does not appear to be oi such character as to rcnler the use 
of that machinery unpromising or futile, then we ought not to depart from our 
usual dcfeiul j-'cllcica. 

Turning to the instant case, wc note spaclflcally that the disputes between 
the parties raised by the allegations of paragraphs 8(a) and (b) of the complaint 
were Bubmltted to and reeolved by arbitration, in which it was found that (1) 
"[t]here waa no violation of the agreement in the failure of [Tlespondent s forc'ivinl 
to sumnoa a shop ste-ard pursuant to the request of employee James R. Rizner on 
June 7, 1972," aad (2) "[tjhe Company violated the agreement by refusing to produce 
in the second step of the grievance procedure relating to the grievance filed on 
behalf of Kenneth R. Roberge, tne nocebooks maintained by (Respondent's foreman]." 

We note that Respondent has taken affirmative action to cempiy with the 
erbitrator'a award and has aubaltted an affidavit expressing its u’illlngneas to 


f 


reconvene the second step grievance hearing and produce the notebooks maintained 


by the Reapondent, thereby deraonstratlng not only Chat tha Respondent is willing 
"to honor Ita contractual coimaitxenta daaling with procedures for dispute resolution, 
out also that "tha partiaa' agraed-^pon grlevunca and arbitration machlnary can 
raaaonably bt relied on to function prtjperly and to resolve the current disputes 
fairly," United Aircraft Co-.icration. «upr. 
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dl l&iiaLlona set forth In j.nragraph 9(a), (b), and paragraphs 10 and 11 

or coiaplal.it involve a ».unfilct between a single employee and his immediate 

Mupervlaors, which occurred on or about July 1, 1971; the allegations of paragraph 

9(c) Involve the content of disputed conversations, between a single employee and his 

imuiediate supervisors occurring on or about April 1A, 1971. As noted above, no 

1 / 

grievances have ever been filed over these disputes. Thus, the allegations of 
paragraphs 9, 10, and 11 are essentially limited to Isolated acts involving two 
emploveta, each of whom work at a senarate nlant. We note that the parties Involved 
in United Aircraft Corporation, supra, and those involved herein are the same, and 
that the nature of the allegations contained in the Instant complaint are also the 
same. Therefore, the only issue before us is whether the allegations of the Instant 
complaint are subject to voluntary adjustment through the parties' grievance and 
arbitration provisxuua. We think that they are. All of the alleged acts of harassment 
and discrimination contained in paragraphs 9, 10, and 11 of the complaint. It seems 
to us, could also be resolved by the parties' grievance procedures, since there appears 
to be no question but that they are covered by the provisions of the 'contracts providing 
for arbitration on the request of either party if the dispute is not settled under the 
grievance procedures (the contracts with Lodges 700, 743, and 1746 have identical 

A/ 

grievance and arbitration provisions). 

We find that the Arbitrator's Opinion and Award satisfies the standards set forth 
in Spielberg Manufacturing Company, supra, and effectively disposes of the allegations 
of paragraph 8 of the complaint. Furthermore, we see no apparent reason why the 

3/ By letter dated July 13, 1973, the Respondent invited the Unions to meet with 
it to resolve the dispute Involving the allegations of paragraphs 9, 10, and 11, 
either through the existing grievance procedure or through a special dispute- 
solving mechanism to which the parties might mutually agree. 

See United Aircraft Corporation, aupra. fn. 
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V .j'lr.f i 

ft Hi v 
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co:-.r< :n nar".-.;'■ 

:'r.z r: 5 r'lis’ .ir.“ct*'2-urc’:' . ’ 

r r. ic .w C'u’ J- i' f.lor , ■' 
'"'-oazd T..;r.i(.y Jk to 

wor.l’j'. t •u'-judi Lv Sc : . 

. , .:hc pa.'tl '' hrve- vo?.u;i' 

' Sc2 '-'.MI' •* :M .• 


3 , 1J, and 11 thereof .r.aht not to 'oe 
.jvjn n and arbltraejcn y-rn'.-J :! os. 

'' , citlnr. Col Ivo r 'tli H-JJlx 

ojkorclslng jnrisdit'Mr--. in 
'.I t labor practice r.n ! a rontnct 
•lly eotabllshed by con*r'- -.t a blndlne, 
(’o, V. Carpentfr«, U.S. (lUy 20, 


197^;. 

T'ner-Cr.:.;, ■.■>..ivln=; focr.o iha- the parties’ contractual grlcvance-nrbr.tratlon 
pruceaa t-"b 'i.'cs, iunctton efiectlvel/ and fairly and has contl’.'.ued to oe 

utilised by the parties to Cbclr satisfaction, ”['“/]e believe It to be consistent 
with the tundacantal objactivrts of Federal law to require the parties ... to 
honor their contractual obliaationa rather than, by casting [thelrj depute in 
statutory csrr-s, to Ignore their agreed-upon procedures." Wllllarn 2. .Arnold Coj^ 

Carperse: s, sn ore,, cittn/ Collver Irsul■%*:ed VIre. supra. 

Thae Reioedy 

Without prejudice to any party and without deciding the merits of the controversy, 
we shall grant Respondent’s ilotlon for Suranary Jud^nent and dismiss the complaint 
herein. We shall, ',iC"wev»r, retain Jurisdiction for a limited purpose. In view of the 
fact that the parties Viave not resolved the allegations contained in paragraphs 9, 

1C, and 11 of the complaint, we cannot now Inquire whether resolution of the dispute 
will satisfy the standards set fortbi in Cplelberg Manufacturing, Corpar.y, supra. In 
order to elinlnaca the risk of preJ*odlce to ar.y party, we shall retain jurisdiction 
over this dispute sclaly for the purpose of entertaining an appropriate and timely 
motion for further consideration on a proper showing that either (a) the dispute 
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has not» with reasonable promptness after the issuance of the Decision here, either 
been resolved by amicable settlement in the grievance procedure or submitted promptly 
to arbitration, or (b) the grievance or arbitration procedures have not been fair and 

5 / 

regular or have reached a result which is repugnant to the Act. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, the 
National Labor Relations Board grants Respondent's Motion for Summary Judgment an-,. 
hereby orders that the complaint herein be, and it hereby is, dismissed, provided, 
however, that: 

Jurisdiction of this proceeding is hereby retained for the limited purposes 
indicated in that portion of our Decision and Order entitled "The Remedy.” 

Dated, Washington, D.C. 


Edward B. Miller, 

Chairman 

Ralph E. Kennedy, 

Member 

John A. Penello, 

Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 


5/ CollvT Insulated Wire, supra. 


- 9 - 



J.A. 130 


D--88;?. 


Vhi , r J tw'■■ . 

•.:) .'f ^ A-, t •. ' 


A s; 

t /- -cc : l-. v ..'.j r;!'. ru Reaijondciit h’.f. 

‘; <l:. ;lre to fruptratc cr>^!o/.e 
Ic ir. r’.- .r sir.;;' ' . . . ^ic-’jrrl’.;' In 1960, Rcs-.c-.ir-!>« Ir s 

do.-'i.'.tu 

V j ^ t y* '* ^ " 


7/ 


CI 0 : : 


y;. 


i'■ ' - ’ _ . . ' !., 1 '■•y the lack of a af;Me rcl cl iounh' 

ly -'yiv... : 1 ricard of orlor unlawful c'.-i uci. LOourT-iit an 

• ' , , ‘eh; ijoirlty haa, over our dlanr .c in 
' ■>. 1J3 (1973), and again hero, through the 
refused to decide iseocc cor.rti.n.l'ig 
•o;:.n u. 'r ^Teccion 8(a)(1), (3), and (5) of the Ac*;, 
and, In^tenZj ri.’viic(i r. ;,*rciei to cciviider and determine through the contractual 
forum pucli^. ri^nta which t-.ir.z ‘.-n virtue of the Act, independent of any contract jai 
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statuterl. 


.3 .-..i--. 
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We have set forth clsc.-^re the reasons for our dlsagreenaent with the 
'.'Ol^ny of deterr.ii .^nd sea no need to restate them Itere. Accordingly, 


wa will content ourselves v.th obaerv-ation tliat 


the majority, once again. 
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1963); L' l! ( t ‘ ■ ' *■ r — j;_vf* 

(C,A, 2. ' . :>■.)] \ . ■ r.'- ■ 

P.2d 11 Id '.C.A. J, '■ 
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39 NLR3 39 (1962), enfd. 324 F.2d 128 (C.A. >, 

•: •cn. 144 ^^Rfl 492 (1963), enfd. 333?.2d 819 
'--r>trctlsn. 181 NLRB 892 (19:^0), enfd, 432» 

r-fJft Corporation., 1 7 .< .VLRl 935 (1969), en-'n. 
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has rendsred meanlnglasa ouch of Che justification used to support Its Collyer 

policy. In particular Its language to the effect that referral Is inappropriate 

where there is a pattern of union animus and the lack of a stable relationship 

§/ 

between the parties. 

Unlike our colleagues, we did not see at Che time of our dissent in IQi* 

NLRB No, 133 any positive evidence of the maturation of the collective-bargaining 
relationship between the parties. Neither do we see any evidence here of 
progress coward that end. The misconduct by Respondent, if it occurred as 
alleged, would be a continuation of the pattern of conduct which has marked the 
relationship between the parties for more than a decade. Thus, it is alleged, 
inter alia, that Respondent refused to provide Information relevant to the 
grievance-arbitration process and chat it engaged in harassment of union stewards. 
The failure to provide information relevant to the grlevance-airbitration process 
strikes at the very heart of the process itself and inhibits fall and fair use 
of Che process. Unlike our colleagues, we are not persuaded that Respondent’s 
belated offer to provide the Information which gave rise to one of the 
allegations— CO comply with the arbitrator's award which found tlvat Respondent 



192 NLRB 837, 


842 


( 1 : 571 ); 

... this dispute arises within the confines of a long and productive 
collective—bargaining relationship. The parties before us have, for 
35 years, nuCually and voluntarily resolved the conflicts which inhere 
in collective bargaining. ... [No] claim is made of enmity by 
Respondent to employees exercise of protected ;^t8. 

In deferring to arbitration in National Radio Company. Inc.. 198 NLRB No, 1 
(1972 ), the mjorlty distinguished that case "from those in which a history ^ 
of [union] animus or pattern of action subversive of S*M:tlon 7 rights has 
beenalleged." The case cited for conparison by the majority in National 


Radio was United Aircraft Corporation. 


188 NLRB 633. 
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vlfl't'i.i coiJecf.vt-l:: av,re(iiiier.»-.-d. .■;-:?iii.trate3 that Riar-c^.eat 

i5 vlUln, to hcKcr ic3 • t. ::: tlct the 
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con:i'.vi..J to CA. >t h-.tvjru tlv? partira. I'. '-'. ''•a e-ub.nit, enn .K.yt...n. .os.tl/e 
bo C ild £or r..i>pai:; !c.nt'3 conaau^d nt o: u^ion 3te*.-ard3. Iii it 

appears that thia typo of nlacoadcct. slrainr to that in 2M NU3 133 and 
the earllet caaes, rontlnura to p^.r=^?ta t‘.o r.n!ntloaahip between tha parties. 

?or the reaaond o«t forth In ocr alsr-crts in orited - "V : ? !! ! . 

204 hL?,B Ito. 133, -eiid in Co liver a.n-i iti progeny, and here, we wovilu deteratne 
this Fiycoedin? in accordance ^th the statutory requiring the Soard 

to resolve tinfalr labor "rset^cea sn'-'ni tted Co It. 


Dated, Washington, O.C, 


jlfcf !S?h 


Tohn H. Fannlnz, 


Mcnber 


Etoward Jenkins, Jr., liemoer 
national labor rZLATIONS BOARD 


’sjTTii United Mrcra:t_ Or no ration,, 13S NLRB 633, 
a'twwB that a pattern or aiscrinlaatlon agalfist 
perpetrated by cha Respondent in prior cases. 


the Board found "the record 
union Btewardu has been 
Xiao sae 180 JILRB 278, and 


10/ Jte%urtUer would note that, lor the f 

US (1974), as ®te analog^u:. a^c persuasive chan 

, . (t <; • r#74) on which our colleagues 

Arnold Co. v. Carnenters, h-S. on w.i** .,«o«<rlnn 

?r»7To~ eort their Culver view. See also the aore 

of thle point in our disaant in Rleccror.ic, ■ core due tjon Service Cor£^ 
NLRB No, (1974). 
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